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PRIVATE ACTION—THE STRONGEST PILLAR OF 
ANTITRUST 


by 


LEE LOEVINGER* 


The antitrust laws are basically so important to the whole struc- 
ture of our society, and their ramifications and enforcement are so 
complex, that it is quite literally impossible within the brief period 
that your staff has suggested for this statement, to do anything other 
than speak in generalities and state rather broad conclusions with- 
out supporting data or refined qualifications. Of necessity I shall 
do this. But I should like to urge upon the Committee, and upon 
the Congress, the great importance of careful and competent study 
of this entire field. I submit that the problems with which the anti- 
trust laws are concerned—the problems of the distribution of power 
within society—are second only to the questions of survival in the 
face of threats of nuclear weapons in importance for our generation.’ 

Like other laws, the antitrust laws are useful to the degree that 
they are observed in letter and in spirit. Compliance with these. 
and other laws, rests upon three pillars: first, voluntary observance 
of the law by the large number who are conscientious citizens: 
second, enforcement action by government agencies; and third, en- 
forcement action by private suits of injured parties. Voluntary com- 
pliance as a matter of conscience must always be regarded as the 
broadest base for the effectiveness of any law. However, in the field 
of competitive business—which is the area of concern for antitrusi— 
the conscientious business man who desires to observe the law may 
be forced by competition of the less scrupulous to disregard it unless 
there is effective and reasonably certain enforcement. For this, as 
well as for other reasons, the degree of voluntary compliance with 
a law depends to a large extent on the expectation of vigorous and 
certain enforcement action. 





* Member. Larson, Loevinger, Lindquist, Freeman & Fraser. Minneapolis. Minn 
Mr. Loevinger delivered this statement before the Senate Select Committee on Small 
Business. 

1 See Loevinger, Antitrust, Economics ‘and Politics, 1 Antitrust Bulletin 225 
(Sept. 1955); Loevinger. The Law of Free Enterprise (Funk & Wagnalls 1949) 
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As between enforcement action by government agencies and by 
private parties, there are a number of reasons to believe that action 
by private parties is both more desirable and more effective. First, 
private action automatically puts a host of interested and well in- 
formed persons in the enforcement force. It would take a vast 
bureaucratic army of government agents to begin to equal the effec- 
tiveness of interested private parties in policing the antitrust laws. 
One former Assistant Attorney General in charge of the Antitrust 
Division testified that lacking the enforcement aid of private suits 
the division would require an appropriation at least four times as 
great as it normally receives in order to achieve equal enforcement.” 
My own guess is that even a quadruple appropriation for the Ant'- 
trust Division would not equal the enforcement effectiveness of 
private action. 


Second, as Walter Lippman has cogently argued, the genius of 
the common law is in the meeting of problems through procedures 
of private rather than public law enforcement.* The method of 
freedom is the method of private action, as opposed to the tendency 
of government enforcement to become authoritarian. Lippman con- 
tends that our prospects for the maintenance of freedom depend 
upon seeking the solution to social problenis in the adjustment of 
private rights rather than in public administration. It seems indis-. 
putable that law enforcement through private action is both more 
flexible and less authoritarian than enforcement by a central govern- 
ment agency. 


Third, private action does to some extent repair the injury to 
competitors and competition that antitrust violations usually cause. 
Government criminal prosecution is purely punitive and deterrent 
in nature. Government civil action seeks to be remedial, but it can 
only chart a future course and cannot repair past economic injury 
to small business victims of antitrust violations. 


Fourth, private action is probably a more effective deterrent to 
antitrust violation than government action. The real sanctions of 
government action are the stigma of a criminal prosecution and 





2 Testimony of H. Graham Morrison, Hearings on H. R. 3408, 82d Congress, 
Ist Sess., 42 (1951). 
3 Lippman, The Good Society (1943) pages 268-73, 282. 
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the inconvenience of operating under an injunctive order. Even 
the largely increased fines recently provided by Congressional action 
are relatively small in relation to the potential profits to be derived 
from predatory business practices. Private action, on the other hand, 
may result in liability for an amount that is related to the economic 
injury done, if not to the profits derived. This is much more likely 
to be substantial; and, in practice, is of more concern to potential 
antitrust violators than the prospect of a fine or injunction in a 
government suit. In fact, as has been.noted by the courts, one of 
the most significant consequences of a government antitrust suit 
for the defendant is that it may later serve as a foundation for 
private actions.* 


However, there are certain limitations inherent in private action. 
First, it is not a substitute for government enforcement because the 
private interest which motivates such action will not exist in all 
cases that involve the public interest. For example, suppose a field 
in which there are only two or three competing enterprises. If these 
two or three competing enterprises should decide that it would serve 
their own interest to combine into a single monopolistic enterprise, 
it is scarcely conceivable that any private party would ordinarily 
have sufficient interest to take action. But this is obviously and 
typically the kind of situation in which the Department of Justice 
or the Federal Trade Commission would move. 


Second, and perhaps most important, the burden of antitrust 
litigation is so great that private parties are often unable or unwilling 
to’ undertake such lawsuits regardless of the violations involved or 
the injuries suffered. Congress and the country have heard many 
articulate spokesmen for antitrust defendants complain of the heavy 
burden of defending an antitrust prosecution, because of the mass 
of evidence involved, the length of trial, the complexity of the issues, 
and the time required of the businessmen involved. But it should 
be apparent that this burden is even greater for a plaintiff in such 
a case than for the defendant. It is greater for the plaintiff because 
the plaintiff has the burden of proof, the burden of discovering 
and presenting evidence—and evidence which is usually in the pos- 





# For an excellent judicial discussion see United States v. Standard Ultramarine 
and Color Co., 137 F. Supp. 167 (S. D. N. Y. 1955). 
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session of the defendants—and the burden of initiating and going 
forward with the case which the defendant is later called upon to 
answer. When the plaintiff is the government, this burden is an 
obstacle only within the limits of the current departmental budget. 
But when the plaintiff is a private party the situation is quite dif- 
ferent. As a practical matter, a business victim of antitrust violation 
cannot undertake any action for vindication of his rights unless 
he is willing and able to wait at least two or three years—and often 
longer—for the decision of .his case, is able to advance at least 
several thousand dollars in probable costs of preparing and present- 
ing his case, and is prepared to withstand the social and economic 
pressures and the threat of reprisal and retaliation that not in- 
frequently are the lot of the antitrust plaintiff. 


The greatest single hurdle to be surmounted in any private anti- 
trust suit is the securing of adequate competent evidence to convince 
a court both that a violation has taken place and that the plaintiff 
has suffered compensable damages or is entitled to injunctive relief. 
The Federal Rules of Civil Procedure are undoubtedly well designed 
to permit the pre-trial discovery of evidence, and perform their 
intended function efficiently. Further, the Supreme Court has rec- 
ognized that Congress has sought to favor the private antitrust 
litigant.* Nevertheless, many courts have an attitude of definite 
hostility to private antitrust suits; and the decisions are stricter 
in their interpretation of the laws and more rigorous in their re- 
quirements of proof in private suits than in government actions under 
the antitrust laws.® 





5 Radovich y. National Football League, 352 U. S. 445, at 454 (1957). 

6 Chief Judge Clark of the Court of Appeals for the 2nd Circuit has observed, 
“There seems to be a developing trend in some of our trial courts of hostility 
toward the ‘big’ antitrust case and of discovering obstacles—going even back 
to matters of pleading and pre-trial—in the way of a free showing of the need of 
remedial relief.” Eagle Lion Studios v. Loew's, Inc., 248 F. 2d 438, at 451 (dissenting 
opinion) (C. A. 2nd 1957). Also see Allgaiy v. Glenmore Distilleries Co., 91 F. Supp. 
93, at 97 (N. Y. 1950) where it is said: “The extraordinary remedy of triple 
damages . . . requires the closest scrutiny of the transaction ... and... should 
be allowed only in the rarest of cases... .” Paramount Film Distributing Corp. v. 
Applebaum, 217 F. 2d 101, at 105 (C. A. Sth 1954). “In a case of this kind 
(private antitrust suit for treble damages) . . . the proof should be stronger than 
in an ordinary civil action.” Cf. Klein v. Lionel Corporation, 237 F. 2d 13 (C. A. 
3rd 1956). Full demonstration of this point requires comparison of cases brought 
by private parties and government cases involving similar facts or issues, and is 
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In addition, the pre-trial discovery procedures are a formidable 
defensive as well as an offensive weapon. The taking of numerous 
pre-trial depositions, the conducting of extensive discovery inspec- 
tions and unlimited auditing of the details of books and records 
all can be and have been used by antitrust defendants as methods 
of causing pre-trial proceedings to be extended, complicated and 
expensive to plaintiffs. The necessity of utilizing the discovery pro- 
cedures to secure evidence and the necessity to be prepared to meet 
the defensive use of such procedures if employed to create financial 
hurdles for the plaintiff require that a small business victim of anti- 
trust violation have at least several thousand dollars available for 
out-of-pocket expenses—not including legal fees—before undertaking 
private legal action. Further, most of these expenses are not recover- 
able even if plaintiff prevails in the suit, since they are regarded 
merely as ordinary costs of preparation and are not within the cate- 
gory of “taxable costs.” 7 

Reference is sometimes made to the possibility of abuse of the 
right of private action under the antitrust laws. Of course, any legal 
right or remedy may, conceivably, be abused. However, in the anti- 
trust field, the obstacles to private action are so great, the legal 
skill and effort required for successful prosecution of an action is 
so demanding, and the defenses ordinarily available to defendants 
are so formidable that the possibility of abuses of the right of action 
or of unjustified suits is reduced to a minimum. In this connection 
it should be pointed out that plaintiffs have ultimately prevailed 
in only a minority of the cases filed and in an astonishingly small 
number of total ‘cases under the antitrust laws. However, an exami- 





too involved for complete citation here. For an illustrative example compare the 
court's approach to cost-justification in American Can Co. v. Russellville Canning Co., 
191 F. 2d 38 (C. A. 8th 1951), and in Moog Industries, Inc. v. Federal Trade Comm., 
238 F. 2d 43 (C. A. 8th 1956). 

7 As to what are “taxable costs,” see, e.g., 28 U. S. C. A. Sec. 1920; 10 Cyclopedia 
of Federal Procedure (3rd ed.) 386, Sec. 38.19; Comsolidated Fisheries vy. Fairbanks, 
Morse & Co., 106 F. Supp. 714 (Pa. 1952); Kenyon v. Automatic Instrument Co., 
10 F. R. D. 248 (Mich. 1950); Perlman vy. Feldman, 116 F. Supp. 103 (Conn. 1953) ; 
Republic Mach. Tool Corp. v. Federal Cartridge Corp., 5 F. R. D. 388 (Minn. 1946); 
Department of Highways v. McWilliams Dredging Co., 10 F. R. D. 107 (La. 1950), 
affd. 187 F. 2d 61 (C. A. Sth 1951); Brookside Theatre Corp. v. Twentieth Century- 
Fox, 11 F. R. D. 259 (Mo. 1951). 

8 See Loevinger, Enforcement of Robinson-Patman Act by Private Parties in 1957 
Antitrust Law Symposium, How to Comply with Robinson-Patman Act, page 145, 
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nation of the cases convinces me that this is due more to the diffi- 
culty of obtaining evidence and the attitude of the courts than it 
is to the groundless filing of claims without merit. In any event, 
the actual record of the courts in this field proves that an antitrust 
defendant need have little fear of an unjustified recovery against him. 
If, as has been suggested, private action is the most important 
pillar of antitrust enforcement but the difficulties and obstacles of 
such action seriously handicap a small business victim of predatory 
practices from obtaining relief, the question arises: What could 
Congress do to aid small business in securing effective remedies 
against antitrust violations? There are a number of possibilities. 


First, Congress should enact a straightforward and unequivocal 
declaration of policy stating that primary reliance for antitrust en- 
forcement is upon private action, that any violation of the antitrust 
laws is a violation of public rights, and that it is in the public in- 
terest that anyone damaged or threatened by such a violation be 
encouraged to sue and given a remedy. It should be made impossible 
for a court to say, as one recently has in entering summary judgment 
for a defendant: 


“To recover treble damages under the (Sherman) Act it must be 
shown not only the individual plaintiff has sustained damages 
because of an alleged violation but that public rights have also 
been violated.” ® 


Second, section 3 of the Robinson-Patman Act should be ex- 
pressly declared to be part of the antitrust laws. I understand that 
a bill (S-3079) has been introduced to accomplish this. It may be 
noted that the dissenting opinion of four of the Supreme Court 
Justices points out that the Nashville Milk and Safeway Stores de- 
cisions, in effect repeal section 3 of the Robinson-Patman Act, and 





at 158-161 (CCH 1957); 61 Yale Law Journal 1010 (June-July 1952); Benjamin 
Wham, Antitrust Treble-Damage Suits: The Government’s Chief Aid in Enforcement, 
40 Am. Bar Assn. Journal 1061 (Dec. 1954). 

9 Admiral Theatre Corp. v. Paramount Film Distributing Corp., 140 F. Supp 
686, at 695 (Neb. 1955). 
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thus permit the opponents of the Act to achieve in the Court what 
they couid not do in Congress.'® 


Third, the Glenshaw Glass decision subjecting the entire amount 
of antitrust treble damage recoveries to income taxation in the year 
of receipt should be changed."* This decision drastically reduces 
the incentives to antitrust suits, as well as the possibility of securing 
even a compensatory recovery. The treble damage recovery is some- 
times referred to as something of a windfall for plaintiffs. In actual 
practice this is not the case. It is virtually never possible for a plain- 
tiff to show by tangible evidence of the kind demanded by courts 
the full amount of his damages. Further, the deprivation of business 
and profits over a long period of time always involves a business 
handicap that is never taken into account or compensated. The 
depreciated value of money is not taken into account. The unrecover- 
able expenses of litigation are always very substantial. The time 
and trouble of the plaintiff in pursuing his lawsuit are never con- 
sidered. Finally, it is almost always necessary for a plaintiff to pay 
a substantial part of any recovery for legal expenses and attorneys’ 
fees which are not fully compensated by any court award. When 
all of these factors are taken into account, it would be a rare and 
fortunate plaintiff who came out of an antitrust suit with a net 
recovery amounting to full compensation for his actual damages. 
When any net recovery that is made is taxed in full in a single year, 
even though it represents compensation for profits lost over a period 
of years, then the plaintiff is certain to retain far less than the amount 
of his damages whatever the court may do. Both as a matter of 
justice to small business victims of antitrust violation and as a matter 
of encouraging private enforcement in the public interest, the Glen- 
shaw Glass rule should be changed to the rule previously prevailing. 


Fourth, provision should be made for the recovery by plaintiffs 
in antitrust suits of their actual costs in pursuing the litigation 
rather than merely the customary “taxable costs’ now allowed, which 
in most cases are little more than nominal. 





10 Nashville Milk Co. v. Carnation Co. (U. S. Sup. Ct. Jan. 20, 1958), 2 L. 
Ed. 2d 340, at 349; Safeway Stores v. Vance (U. S. Sup. Ct. Jan. 20, 1958), 2 
L. Ed. 2d 350. 

11 Commissioner of Internal Revenue v. Glenshaw Glass Co., 348 U. S. 426 
(1955) reh. den. 349 U. S. 925—reversing 211 F. 2d 928, 18 T. C. 860, and 19 
T. C. 637. 








174 THE ANTITRUST BULLETIN 


Fifth, it should be provided that a plaintiff who seeks and secures 
an injunction under the antitrust laws can recover actual costs and 
attorney's fees as well as one who seeks and recovers damages. At 
the present time attorney's fees are recoverable only in a damage 
suit under the antitrust laws and not in an injunction action.’* This 
distinction is without any basis in policy and is contrary to the 
public interest. 


Sixth, private parties interested in the cause should be permitted 
to intervene in government suits. Probably procedural safeguards 
would be required to prevent the issues from being broadened un- 
duly, but these could be devised. However, it is paradoxical that 
at the present time suits prosecuted by the government largely on 
the basis of illegal injury to small private business are often disposed 
of without hearing or considering the viewpoint of the business 
victims.** Further even when protective decrees are entered for the 
benefit of such small business victims, they are dependent upon 
the favor or the resources of the Department of Justice to see that 
the decrees are enforced, and under prevailing law are unable to 
ask the court directly for enforcement of the decrees for their 
own protection."* Too often, the government is busy with new suits, 
is limited in its resources, or regards its mission as the accomplish- 
ment of broader objectives than the protection of a single injured 
small business, and so the decrees simply are not enforced and do 
not achieve their purpose. 


Seventh, the evidentiary effect of the judgment in a government 
suit should be conclusive in subsequent litigation, rather than merely 
prima facie, as is now the case in private actions."* No reason is 
apparent why the defendant should be privileged to re-litigate a 
matter once conclusively established, and permitting this simply 
encourages the attempt to defeat a plaintiff's case by making the 
lawsuit so long, difficult and expensive that the plaintiff is unable 





12 Decorative Stone Co. v. Building Trades Council, 23 F. 2d 426 (C. A. 2nd 
1928), cert. den. 277 U. S. 594; Alden-Rochelle, Inc. y. American Society of C. A. & 
P., 80 F. Supp. 888 (N. Y. 1948); Ring v. Spina, 84 F. Supp. 403 (N. Y. 1949). 

13° See, e.g. United States v. Paramount Pictures, 334 U. S. 131, at 176-178 
(1948). 

14 United States vy. Paramount Pictures, 75 F. Supp. 1002 (N. Y. 1948). 

iS 15 U.S.C. A. Sec. 16. 
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to pursue it to its conclusion. Such a change would also tend to 
lighten the burden of trial upon the courts. 


Eighth, whenever a consent decree is entered before trial in a 
government antitrust suit, the government should be required to file 
a report with the court containing the evidence upon which it relied 
in bringing the case."° This would help to make evidence of the 
violations involved available to small business victims, and would 
also tend to deter the government from making consent decrees 
that were not justified by the evidence. 


Ninth, Congress should make it clear that injury to any com- 
petitive business resulting from violation of any of the antitrust laws 
is an injury to competition and contrary to public policy. This is a 
point on which such distinguished opinion as that of the Attorney 
General's Committee to Study the Antitrust Laws is in opposition. 
That eminent group took the view that it was not injury to com- 
petitors but adverse effects on “compgtition” that was the subject 
of the law’s concern, and that application of the antitrust statutes 
should “center on the vigor of competition in the market rather than 
hardship to individual businessmen.” '? By such logic, it would be 
unlawful to injure a large competitor who accounted for much of 
the business in the market place, but it would be quite lawful to 
destroy merely a small competitor whose total share of the market 
was insignificant. Also, by such logic it would be permissible to 
dispose of competition by destroying one small competitor at a time, 
until such time as only a few remained. I cannot believe that any 
such policy was intended by Congress, and suggest that the intent 
of Congress in this regard be made unmistakably plain. The crucial 
issue should be whether or not acts contrary to the law have been 
committed, not how much of the competition or how many com- 
petitors have thereby been injured or destroyed. 


Tenth, the antitrust laws should be broadened to include a pro- 
vision that any producer, seller or distributor of a commodity sold 
or distributed in commerce subject to Federal regulation who 
controls a substantial part of the trade in such commodity shall 





16 This proposal has been suggested to me by Professor Corwin D. Edwards 
of the School of Business, University of Chicago. 

17 Report of the Attorney General's National Committee to Study the Antitrust 
Laws (1955) pages 164-165. 
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be required to deal on non-discriminatory terms with all comers 
seeking to secure or purchase such commodity. This is a complex 
matter and it has been fully and brilliantly considered in a report 
to this Committee by Dr. Vernon Mund, so there is no need to do 
more than refer to that report for elaboration and substantiation of 
this broad suggestion."® 


Eleventh, the Robinson-Patman Act should be extended to apply 
to the lease of the right to use chattels, when employed as part of 
a general course of business, as well as to the sale of chattels, as 
at present. In many businesses, such as motion picture distribution, 
the products are not technically “sold” but are merely leased. The 
small business enterprises in these fields are as much in need of the 
protection of such laws as those in other fields, and no reason appears 
why a mere technical difference in the legal form of the transaction 
should be permitted to frustrate the Congressional policy expressed 
in the statute.?® 


Twelfth, the right to recover treble damages for injuries suffered 
as the result of antitrust violations should be preserved against all 
attempts to weaken or amend it. This right has been inherited from 
the common law, antedating even our Constitution. As noted above, 
this is essential if the small business victim of predatory practice is 
ultimately to get even approximately full compensation for his eco- 
nomic injury. This is essential to preserve the deterrent effect of the 
antitrust private action and to threaten the violator with loss of 
his often great profits. This is essential in order to preserve the 
important incentives to private enforcement of the antitrust laws. 
The proposal to give the courts discretion to allow single, double 
or treble damages is a disingenuous attempt to get rid of treble dam- 
ages altogether, for in practice judges simply will not assume the 
responsibility for ordering treble damages unless there is a clear 
statutory mandate to do so.”° 





18 The Right to Buy—And Its Denial to Small Business, Report of Dr. Vernon 
A. Mund to the Select Committee on Small Business, U. S. Senate, 85th Cong. 1st 
Sess., Sen. Doc. No. 32 (1957). 

19 See Benjamin Wham, Antitrust Treble-Damage Suits: The Government’s Chief 
Aid in Enforcement, 40 Am. Bar Assn. Journal 1061 (Dec. 1954). 

20 Thomas McConnell, The Treble Damage Issue: A Strong Dissent, 50 North- 
western U. Law Rev. 342 (July-Aug. 1955). 
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This brief statement has been scarcely more than an outline of 
points each of which deserves discussion at considerably greater 
length than this entire statement. Undoubtedly there are other issues 
in this field of equal significance with those mentioned, and this 
statement does not attempt to cover the field. However, I respectfully 
submit that this subject matter is one of great national importance, 
and that each of the points mentioned here has substantial merit 
justifying further consideration by this Committee. 








ANTITRUST ASPECTS OF GRANT BACK CLAUSES 
IN LICENSE AGREEMENTS 


by 


Sot M. Lirxowrtz* and 
Georce W. F. Simmons** 


In the shifting sands of antitrust law, qne area has during the 
past ten years shown a refreshing degree of stability. This is the 
area marked by the legal limits on the power of a licensor to require 
a grant back of improvement patents. With increasing industrial 
dependence on research and greater necessity for cross-licensing to 
permit effective exploitation of new fields of technology, the problem 
is of growing significance to both business and the Department of 
Justice. 

The grant back clause is hardly a Johnny-come-lately in the 
licensing field. But while its use certainly antedates the Sherman 
Act,’ the possibility that it might raise antitrust problems was not 
suggested frontally until 1927 when a Texas state court held that a 
grant back clause in a license was not illegal under the Sherman 
Act.* The first case to reach the Federal courts was Allbright-Nell 
Co. v. Stanley Hiller Co., 72 F. (2d) 392 (CCA 7th 1934). There, 
the court made short shrift of the question and upheld the legality 
of such a clause without much discussion. 

This, then, was the legal situation when Stokes & Smith Co. 
brought action against Transparent-Wrap Machine Corp. to have 
a grant back clause in a license declared invalid. The clause there 
involved required the licensee to execute a complete assignment 
of all improvement patents to the licensor.* 





* Member, Harris, Beach, Keating, Wilcox, Dale & Linowitz, Rochester, N. Y. 

** Patent attorney, Rochester, N. Y. 

Ed. Note: Reprinted from Cornell Law Quarterly (Feb. 1958). 

1 See e.g. Bunker v. Stevens, 26 Fed. 245 (C. C. N. J., 1885). 

2 American Refining Co. y. Gasoline Products Co., 294 S. W. 967 (Tex. Civ. 
App., 1927). 

3 The grant back clause read as follows: “If the Licensee shall discover or 
invent an improvement which is applicable to the Transwrap Packaging Machine 
and suitable for use in connection therewith and applicable to the making and 
closing of the package, but not to the filling nor to the contents of the package, 
it shall submit the same to the Licensor, which may, at its option, apply for 
Letters Patent covering the same.” 156 F. 2d 198, 199. 
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The District Court upheld the clause; and on appeal the Circuit 
Court reversed by a split vote.* The rationale of the Circuit Court's 
decision was Judge Hand’s analysis of recent Supreme Court de- 
cisions holding illegal the use of a patent monopoly to control an 
unpatented product® or combination.® Although no precedent bore 
directly on the question before the court, the majority held that 
the judicial philosophy of these decisions should properly extend 
to the situation where a patent license was conditioned on a grant 
back of improvement patents. Certiorari was thereupon granted 
by the Supreme Court to resolve the conflict between the Second 
and Seventh Circuits. 

Thus, in 1947 in the Transparent-Wrap case the Supreme Court 
for the first time laid down general rules and guideposts for de- 
termining the validity of grant back clauses. Speaking for a five- 
to-four Court, Justice Douglas held that such a clause was not per se 
illegal under the antitrust laws.” 

In reaching its conclusion, the Court reasoned that Congress 
had made all patents assignable without any express or implied 
provision that such assignment might be only for a specific type 
of consideration; that, therefore, the licensor was free to assign part 
of his patent monopoly for any consideration permitted by the law; 
and that such consideration might be either money or any other 
species of property, including a patent.* Since in this case, the li- 
censor was exchanging one legal patent monopoly for another, the 
combination of the two was not illegal, said the court, unless the 
overall effect of the transaction was “to substantially lessen com- 
petition or tend to create a monopoly.” The case was therefore 
remanded to the Circuit Court to determine the effect of the grant 
back on competition in the industry. 

On remand, Judge Learned Hand found that there was no 
evidence showing any unreasonable restraint of trade and held the 
agreement valid. In his opinion upholding the grant back clause, 





4 156 F. 2d 198 (CCA 2nd) (1946). 

5 Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488 (1942). 

6 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661 (1944). 

7 Transparent-Wrap Machinery Corp. v. Stokes and Smith Co., 329 U. S. 637 
(1947). ~ 

8 The consideration prohibited by the Morton Salt case was the exchange of a 
legal (patent) monopoly for an illegal monopoly (i.e., a monopoly in an unpatented 
commodity, illegal under the Sherman Act). 
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Judge Hand specifically dealt with the question of the double mo- 
nopoly arising from (1) the control by defendant of both plaintiff’s 
and defendant's patents during the period when the terms of the 
patents overlapped, and (2) the temporal extension of the monopoly 
due to the longer unexpired terms of the improvement patents. 
Since during the joint period no one could make the patented device 
if defendant held either set of patents, he pointed out, the fact that 
a possible competitor would be twice excluded would have no prac- 
tical effect on the market. As to the longer term of defendant's 
monopoly, Judge Hand concluded, since the patents on the im- 
provement had issued and since someone obviously was entitled to 
the monopoly for the patent period, there was nothing per se illegal 
in having such ownership in the defendant rather than in the 
plaintiff.® 

This balanced and reasonable analysis was made against the 
backdrop of the Sherman Act which by its terms purports to pro- 
hibit absolutely certain types of commercial behavior. Courts in 
recent vears, however, have been willing to read into the statutory 
language a required standard of reasonableness—holding that only 
“unreasonable” restraints are forbidden.*° While this “rule of 
reason” has had a wearv up-hill fight in certain areas, it has since 
the Transparent-Wrap case remained consistently and firmly estab- 
lished in the field of grant back; and the doctrine there enunciated 
has been surprisingly free of subsequent judicial erosion. 

Thus, in Modern Art Printing v. Skeels, 123 Fed. Supp. 426, 
433 (N. J., 1954),"* Judge Monterelli summarized the established 
view: 


“As to paragraph 6 of the agreement (the grant-back 
clause), in a case upholding a similar provision in a patent 
license agreement, the Supreme Court held ‘that the inclusion 
in the license of the condition requiring the licensee to assign 





9 161 F. 2d 565 (CCA 2nd 1947), cert. den. 331 U. S. 837 (1947), rehearing 
den. 332 U. S. 787 (1947). 

10 U.S. v. Gypsum, 333 U. S. 364, 400-1 (1948). Judge Hand phrased it this 
way in the Transparent-Wrap case: “It is hornbook law that not every restraint of 
competition is ‘unreasonable’ and that only ‘unreasonable’ restraints are unlawful.” 
161 F. 2d 565, 567. 

11 Rev'd 223 F. 2d 719 (CCA 3d, 1955), solely on other grounds (invalidity 
of patent). 
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improvement patents is not per se illegal and unenforceable.’ 
Transparent-Wrap v. Stokes Company, 329 US 637, 648. 
Since in the case at bar there is no evidence whatsoever per- 
taining to the effect that the provision in the agreement has 
had on the printing and squeeze bottle industry, and since 
that provision is not per se illegal, defendants’ argument is 
without merit.” '* 


A similar conclusion was reached in United States v. E. I. du Pont 
de Nemours & Co. (Cellophane case), 118 Fed. Supp. 41, 224 
(Del. 1953), affd 351 U. S. 377 (1956).** There, Judge Leahy 
stated: 


“This agreement contains provisions for licensing of certain 
future patents, but these were drawn so as to limit both the 
number of patents and the effect of any future licensing. 
DuPont was obligated to license only those patents which re- 
lated to moistureproof cellophane and to offer them for li- 
censing so long as the basic patents were in effect. In addition. 
DuPont reserved right to charge additional rovalty for signifi- 
cant inventions and, in fact, made such charge in certain cases. 
Sylvania, on the other hand, was obligated only to offer licenses 
to DuPont under patents which it might develop at a later 
date which fell within the field of the basic moistureproof 
patent. 

“This grant back, which in actual practice involved the li- 
censing of only nine patents, was within the rule most recently 
enunciated in Transparent-Wrap Machine Corp. v. Stokes and 
Smith Company, 329 U. S. 637. The patents which DuPont 
received from Sylvania under the agreement in no wav en- 
hanced DuPont's powder as to moistureproof cellophane with- 








12 The grant back clause in this case read as follows: “Any improvement made 
on apparatus or methods of printing which are the subject matter of this acreement 
by or through the efforts of the licensee or acquired by it or which come under 
its control during the life of this agreement shall be the property of and properly 
assigned to the licensor to the full extent of the interest therein of the licensee.” 

13 The grant back provided for: ‘a license under any future patent cranted to 
or acquired by Sylvania prior to Oct. 0, 1948, where the inventions claimed were 
concerned with the manufacture of moistureproof cellophane and fell within the 
scope of the five recited patents.” (The basic DuPont patent in the license expired 
Oct. 6, 1948.) (11S Fed. Supp. 41, 151.) 
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out a license. It used a number of the patents licensed under the 
agreement, which enabled it better to compete with DuPont. 
There is no proof of anyone ever requesting a license under 
either DuPont’s patents or Sylvania’s patents to manufacture 
moistureproof cellophane and was refused a license. . . 

“There is no decision which I could find, after long research, 
which holds a license agreement such as the one involved here 
violates the Sherman Act. Granting validity and scope of 
DuPont’s basic moistureproof patent, it is difficult to show how 
DuPont can be held to have restrained trade by granting a 
license which permitted another to manufacture lawfully a 
patented product, when there is no showing that as a result 
of the agreement DuPont’s position was in any way: enhanced 
or others who might have desired a license were precluded from 
entering the field. Cases on which plaintiff reljes deal with com- 
binations of patents under circumstances where the cross li- 
censing parties sought to create a position of market control 
beyond that which either of them was entitled to through the 
exercise of its own patents. None of the cases affect legality 
of the grant back provisions of the Sylvania license under the 
tests stated by Judge Hand in the Transparent-Wrap case.” 


Several factors were cited by the court as decisive in favor of the 
validity of the grant back clause: (1) There was no showing that 
anyone was ever refused a license; (2) DuPont held the basic 
patents and as no one could do anything without a license under 
these, it did not matter that DuPont also obtained the improvement 
patents; (3) The agreement was limited to moistureproof cellophane; 
and (4) DuPont charged additional royalty for its improvement 
patents which were later added to the license. 

In the most recent case squarely involving the Transparent-Wrap 
doctrine, United States v. Birdsboro Steel Foundry & Machine Co. 
et al., 139 Fed. Supp. 244 (W. D. Penn., 1956), the court held 
fast to the “Transwrap principle.” There two companies granted 
each other exclusive cross licenses of blocking and complementary 
patents so that each might make cooling beds. The defendants had 
only a small portion of the cooling bed business and the companies 
were not competitors but sold their beds in different markets. 
Although the cross license was exclusive, it appeared that this merely 
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ratified the pre-existing competitive position between the companies. 
In reaching its decision the court placed heavy reliance on the 
Lyophile-Cryochem case™* and stated that the proper test for de- 
termining illegality was the “rule of reason” set forth in the Gypsum 
case. Accordingly, since the government had shown neither the power 
nor an intent to exclude competitors from the cooling bed industry, 
the court held that the Sherman Act was not violated by the 
agreement. 

Significantly, in the Birdsboro case, .the Government laid great 
stress on the provision in the cross license which automatically in- 
cluded future patents. The court specifically held, however, that 
such an agreement was not illegal per se** and distinguished the 
Line Material case*® relied upon by the Government on the ground 
that in that case there were present in the license additional elements 
(such as price fixing), which rendered the agreement illegal when 
combined with the provision for inclusion of future patents. 

Obviously, these decisions do not mean the grant back clause 
has become a favored child of the courts. Like all aspects of business 
behavior, it has its very real limitations and restrictions. Mr. Justice 
Douglas indicated in'the Transparent-Wrap case that other factors 
combined with a grant back might well constitute a Sherman Act 
violation and cited the Hartford-Empire case as a classic example.’* 

It is, therefore, hardly surprising that since the Transparent-Wrap 
case, several other courts have found a violation of the antitrust laws 
in cases where a grant back clause has been accompanied by clearly 
illegal restraints. Thus in United States v. General Electric Co. 
(Cemented Carbide case), 80 Fed. Supp. 989, 1005 (S. D. N. Y. 
1948), the court held the existence of a clause requiring licensees 





14 Lyophile-Cryochem Corp. et al. v. Cutter Labs, Inc., 78 Fed. Supp. 905 (N. D. 
Cal., 1948), mod. 179 F. 2d 80 (CCA, 1950). Here two companies holding competing 
patents, but not themselves competing, assigned their patents to a third corporation 
created by them as a patent licensing corporation. As the two patent companies 
owned the subsidiary, in effect joint consent was necessary to crant a license. The 
court found no Sherman Act violation as the companies tried to encourage the grant 
of licenses to all who wanted them and quoted with approval a clause in the acree- 
ment indicating that their intent was to make licenses freely available. 

18 Citing Transparent-Wrap, Lyophile-Cryochem, and the Cellophane case 

16 U.S. v. Line Material Co., 333 U. S. 287 (1948). 

17 Hartford-Empire Co. v. U. S., 323 U. S. 386 (1945). In this case. the Court 
find a regimentation of an entire industry with allocation of fields of operation, 
setting quotas, etc. 
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to assign all improvement patents to the licensor illegal when the 
subject of the original license was a basic patent.** The defendant 
in that case, however, was also found guilty of clearly prohibited 
conduct—price fixing and territorial allocation—specifically stated by 
Mr. Justice Douglas to be illegal when combined with the grant 
back. Accordingly, while the court’s opinion refers to the grant 
back provision as illegal in and of itself, the statement is manifestly 
dictum and must be considered in the context of the total facts of 
the case. 

A similar result was reached in another case a year later also 
involving General Electric—United States v. General Electric Co. 
(Light Bulb case), 82 Fed. Supp. 753, 815 (N. J., 1949). There 
the court held a much more limited grant back illegal. General 
Electric emphasized that here complete title remained in the li- 
censee, while it received merely a non-exclusive, royalty-free license 
with a right to sublicense. The court dismissed the limited nature of 
the grant back as immaterial since it was still sufficient to render 
“impotent any possible advantages to which one of its licensees would 
normally be entitled as the owner of a patent.” The court found 
that the grant back clause was part of a patent acquisition policy 
to perpetuate control over light bulbs long after the expiration of 
the basic patents and thereby regiment the entire industry. 

On its face, this decision clearly is distinguishable from the 
Cellophane case, supra, for here the court found that an industry 
was being regimented long after the expiration of the basic patents 
by a broad patent acquisition policy of which the grant back clause 
was but one instrumentality. It should be noted, however, that 
in the Cellophane case DuPont would be in precisely the same posi- 
tion as General Electric with respect to the industry generally after 
the expiration of its basic patents and would also own all improve- 
ment patents. The Transparent-Wrap case, however, held such’ ex- 
tension not to be per se objectionable and in the Cellophane case 
the Delaware court refused to speculate on possible future regi- 
mentation which might never occur; 1.e., some regimentation is per- 
missible under a basic patent; the doctrine of the Transparent-Wrap 
case forbids the use of a grant back clause to perpetuate such regi- 





18 In fact, though such assignments were offered to licensor, the licensor always 
refused to accept. 
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mentation after the basic patent expires; but whether regimentation 
occurs after expiration of the basic patent cannot be determined 
until that date since a non-licensee may develop a vital improvement 
patent in the interim which would nullify the patent position built 
up through grant back. 

Three years later in United States v. I. C. I. et al., 105 Fed. 
Supp. 215, 232 (S. D. N. Y. 1952), the court held a grant back 
clause drafted in the very terms approved in the Transparent-Wrap 
case to be illegal when used to help effect a division of territories 
in restraint of trade. The patents involved were basic patents (on 
polyethylene) but, significantly, the court did not rest its decision 
on this alone as it had in the Cemented Carbide case four years 
earlier but rather on the combination of the grant back and the 
division of territories. 

A like view was taken by the court in United States v. Associated 
Patents, Inc., et al., 134 Fed. Supp. 74 (E. D. Mich. 1955). That 
case involved a patent pool between manufacturers of machine tools 
in which the companies in the field assigned all inventions to Asso- 
ciated Patents, a corporation organized by the defendants as a 
patent holding company. Associated Patents then granted an ex- 
clusive license to each of the defendants for each of their specific 
fields. The license required that all improvement patents be assigned 
to Associated Patents, Inc. Here the court specifically found: “In- 
vention and technological development have been discouraged by 
the limitations imposed on the members’ rights to use and license 
improvement patents developed by them.” As a result of its findings. 
the court held the defendants guilty of violating Section 1 of the 
Sherman Act. In this case, however, it again appeared that the 
grant back was combined with an allocation of territories, and it 
was also shown that the defendants had refused licenses to competing 
firms in order to preserve their own exclusivity. 

In the light of this analysis of the relevant decisions—and despite 
occasional suggestions to the contrary—it is clear that in no case 
has a court held a grant back clause to be in violation of the Anti- 
trust Laws when it was unaccompanied by illegal restraints. Nor 
is the question as to whether the grant back is exclusive or non- 
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exclusive determinative.’® The essential point is that where a grant 
back clause is part of a license agreement which contains unlawful 
restrictions, a court is apt to find that there has been forged a 
combination which is an illegal restraint of trade; and, therefore, 
the combination—of which the grant back is a part—will be struck 
down.”° 


CONCLUSION 


A grant back clause is not in and of itself an illegal device, for 
the law treats a grant back as but one element—although an im- 
portant one—in determining the effects of the license agreement on 
the over-all competitive situation. The pivotal question is not whether 
a license includes a grant back clause, but whether there has been 
fashioned an instrument which will improperly restrain trade or 
“substantially lessen competition or tend to create a monopoly.” 

Accordingly, if in a business arrangement a grant back is deemed 
to be desirable as partial consideration for a patent license, there 
is no compelling reason why a businessman should be more con- 
strained to forego such a provision than to surrender a cash royalty 
which may constitute the remainder of the consideration. However, 





19 See, for example, U. S. v. General Electric Co., 82 Fed. Supp. 753 supra. Cf. 
Report of Attorney General’s Committee on the Antitrust Laws: “If the grant 
back is a license, its reasonableness may depend in some circumstances on whether 
the license is exclusive or non-exclusive. A grant back by assignment or an exclusive 
license, which is in effect an assignment, should be subject to close scrutiny as a 
factor which may dull the grant back licensor’s incentive to invent. On the other 
hand, grant back of a non-exclusive license, especially with authority to sublicense, 
may diffuse the benefits to all licensees and thus tend to encourage competitive use 
of the innovations.” 

20 In an address to the N. Y. State Bar Association in January, 1955, Judge 
Stanley Barnes, then Assistant Attorney General in charge of the Antitrust Division 
of the Department of Justice, set forth the following elements as leading to objection- 
able grant back arrangements: (1) allocation of research; (2) pooling arrangements 
that might stifle research; (3) anything frustrating independent exploitation of patents; 
and (4) joint action in granting licenses plus a common litigation fund. 

Substantially the same view was taken by the Attorney General’s Committee on the 
Antitrust Laws in its recent Report: “Summing up, in determining the legality of 
grant backs, their purpose and effect is relevant; more particularly, what is their 
effect on (1) the licensor’s position as to patents or the products they cover, and 
(2) each party's incentive to research.” 
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since a patent by its very nature grants a legal monopoly and there- 
fore constitutes an exception to the prohibition against monopolies, 
any patent license arrangement will unquestionably be subject to 
ever closer scrutiny by both the Department of: Justice and the courts. 
And grant back clauses—since they involve an exchange of patent 
monopolies—are apt to be doubly sensitive. In short, while the grant 
back clause is a legal and tremendously valuable licensing tool, it is 
obviously one to be handled with circumspection and with due 
regard to the other provisions of the agreement of which it is to be 
made a part. , 








COST ACCOUNTING UNDER THE 
ROBINSON-PATMAN ACT 


by 


Otto F. Taytor* 


When a Federal Trade Commission complaint, or a private 
suit for damages, alleges price discrimination, a seller may seek to 
show that differences in his prices are justified by differences in his 
costs. The CPA can render valuable service to his client in under- 
taking appropriate cost studies. 


We may all find it easy to agree with the idea that cost is the 
most important factor influencing the price level not only of a 
community or an industry but of a particular concern. Experience 
teaches us, however, that prices for specific articles in stipulated 
quantities to particular buyers are governed by many factors of 
which cost is only one. Custom in the trade, the state of competi- 
tion, and the individual seller's situation in the market strongly in- 
fluence his price policy and his price structure. We shall consider 
here another influence on pricing, namely the antitrust statutes, or 
rather an accounting provision in one of those statutes. 


The Legal Background 


Before we attempt to focus our attention on the strictly accounting 
aspects of this subject we may well pause a moment to look at the 
whole area in which our point of interest is located. We are in the 
field of antitrust law and, because of the accounting implications, 
must obtain an adequate understanding of them. 

Attorneys who specialize in this field tell us that the object of 
all the antitrust laws is to protect and encourage competition. The 
first of these laws, enacted in 1890 and called The Sherman Anti- 
trust Act, declared contracts, combinations, and conspiracies in 
restraint of trade to be illegal, and an attempt to monopolize to be 
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a misdemeanor. The Federal Trade Commission Act (1914) pro- 
vided for the creation of the Commission as an administrative and 
quasi-judicial agency, and declared illegal unfair methods of com- 
petition, and unfair or deceptive acts or practices in commerce. 

The Clayton Act (1914) contains provisions dealing with a wide 
variety of trade matters including price discrimination, tying ar- 
rangements, exclusive dealing, acquisitions and mergers, etc. That 
Act also provides for the right of a private person to sue for treble 
damages, and for equitable relief, where he has been a victim of 
antitrust violation. Such actions have resulted in recoveries in many 
court cases in recent years. Naturally the number of settlements out 
of court is a matter for conjecture. 

Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act (1936), contained a number of subsections of which Subsection 
2(a) dealing with price discrimination is the one which most con- 
cerns accountants. Subsection 2(b) places the burden of justifying 
price discrimination on the person charged with the violation (or- 
dinarily the seller) and authorizes the Federal Trade Commission 
to issue an order stopping it. Subsection 2(b) also permits a seller 
to show that his lower price was made to meet an equally low price 
of a competitor. Subsection 2(c) forbids paying brokerage to buyers. 
Subsections 2(d) and 2(e) prohibit sellers from paying their cus- 
tomers for services or rendering services to them except on equal 
terms. Subsection 2(f) makes a buyer equally liable with a seller 
where he knewingly receives an unlawful price discrimination. 


Price Discrimination 


From this rough sketch of the background of our subject it 
should be apparent that the antitrust laws deal with a complex of 
legal, political, economic, trade, and accounting ideas. Although 
an accountant as a fact finder and analyst may find himself in- 
volved in almost any antitrust proceeding, he is more likely to be 
concerned with the application of Subsection 2(a) of the Clayton 
Act as amended by the Robinson-Patman Act than with any other 
subject in this field. Consequently, before proceeding further, we 
should examine this subsection in detail. It provides: 


“That it shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly or in- 
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directly, to discriminate in price between different purchasers 
of commodities of like grade and quality, where either or any 
of the purchases involved in such discrimination are in commerce, 
where such commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or the District 
of Columbia or any insular possession or other place under the 
jurisdiction of the United States, and where the effect of such 
discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to in- 
jure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them: Provided, 
That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to such purchasers 
sold or delivered.” 


This provision has been said to require uniform prices, to favor 
the small buyer, and to foster local monopolies. In actual practice, 
however, it appears merely to require like prices for like goods to 
like customers except where price differences are no greater than 
specified differences in a seller’s costs. 


The Nature of the R-P Cost Problem 


In recognizing that a Robinson-Patman cost problem has limit- 
ing features, we can rid ourselves of needless labor. Initially, it is 
important to discern that we are not dealing with all prices and all 
costs but only with certain aspects of price and certain aspects of 
cost. Consequently, our task does not necessarily require inquiry 
into all the prices, the entire price structure, or the whole price 
policy of an industry or even of an individual concern. On the 
contrary, we ordinarily need to find only price differences for 
certain goods sold by one concern to competing customers and to 
compare these price differences with certain specified cost differences. 


Illustrations of Non-discriminatory Pricing 


A few illustrations may help clarify this matter. Where the 
seller effects a saving in cost he may or rhay not reduce his price 
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because there is no requirement that he pass on the saving. If he 
does share with the customer the benefit of the saving, he need 
not give the customer all of it. Naturally if the prices do not 
differ, there is no problem of justification, as, for example, in the 
case of so-called delivered prices where the seller undertakes to 
transport the goods at his own cost. Under such circumstances the 
absorbing of freight charges merely adds to the other costs incurred 
by the seller without influence on the price of the goods themselves. 

Even where prices differ they may not be discriminatory and so 
may not be subject to cost analysis. They may be wholly intrastate; 
the goods to which they relate may be unlike; they may apply to 
customers of different functional status. For example, wholesalers 
may be granted lower prices than retailers without reference to 
cost differences where these two groups do not compete with each 
other. Of course, all wholesalers should be treated alike or their 
price differences should be justified. Even where the same customer 
is both a wholesaler and a retailer, there appears to be no objection 
to separate pricing of what he buys, i.e. charging him the same 
prices as other wholesalers on his wholesale business and the same 
price as other retailers on his retail business. The reasoning here is 
that he cannot thus suffer injury in competition with other buyers 
in the respective lines of trade. 

To summarize, therefore, the cost problem consists of comparing 
the differences between prices, where there may be injury to com- 
petition, with particular costs named in the Act. A little later we 
shall consider how to find those differences. 


How the Problem Arises 


The comparison of cost differences with price differences is 
stimulated in a number of ways. For example, a seller may wish to 
prepare a new price list, or revise an old one, giving proper weight 
to cost differences. Or he may want to know how far off list he 
may safely go to secure a favorable contract. He may reasonably 
hope that, in the event a controversy later arises, the cost studies 
which he made in good faith as a basis for setting prices will be 
given proper weight. Or again, an aggrieved competitor or customer 
may instigate a Commission inquiry, whereupon the seller may at- 
tempt to justify his price differences and so either forestall the is- 
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suance of a complaint or confine its scope. In the event a complaint 
is issued, the respondent may offer cost data in defense. After re- 
ceiving a Commission order, the respondent may offer a cost study 
as evidence of compliance. And finally, in defense against a private 
suit for damages, the seller may seek to prove that his prices were 
cost justified. 


Investigations by the Commission 


The burden of cost justification in each of these instances is on 
the seller. Sometimes the Commission will offer, in rebuttal to the 
respondent’s case of justification, studies of its own based on data 
presented by the respondent. Rarely will the Commission accountants 
develop cost studies from field investigations of their own; they 
will ordinarily confine themselves to checking the respondent’s figures, 
securing more data, and refiguring costs in their own way. They 
could hardly do otherwise. For one thing, the staff of the Commis- 
sion’s Division of Accounting is small, consisting altogether of sixteen 
persons who perform a variety of tasks in addition to examining 
claims of cost justification. These tasks include general economic 
investigations, compilation of data in merger cases, establishing evi- 
dence of price fixing and of sales below cost, compiling financial 
statistics of companies, etc. The greater portion of the Commission 
accountants’ time, however, is devoted to litigation, including price 
discrimination cases, where they work in close cooperation with 
Commission attorneys. In this latter activity their work closely 
parallels that of the independent CPA. 


An Opportunity for Service 


An interesting assignment for the CPA in this field is to assist 
his client by encouraging voluntary compliance with the Robinson- 
Patman Act to reduce the hazard of price controversy. There are 
degrees of violation of this law just as of other business regulatory 
laws or, let us say, cases where violation is hard to establish and 
cases which are sitting ducks. It can be a source of great satisfac- 
tion for the accountant to help alter a pricing structure to the extent 
that it may not be selected for prosecution as the horrible example 
in its industry. The analysis may even reveal hidden profit possi- 
bilities, with benefits extending far beyond the initial stimulus for 
the study. 
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Elements of Price 


To repeat and emphasize what was said before, the prices which 
are compared will be for products of like grade and quality, sold in 
commerce under conditions which indicate that competition may be 
adversely affected. The exact prices which are to be studied are 
not always apparent. They should take into account every allowance, 
discount, rebate, etc., by whatever name, affecting the financial 
consideration which passes from buyer to seller. The inspection of 
catalogues and price lists is only a beginning of the study which 
must include a review of all pertinent papers including invoices, 
contracts and credit memos. But even these documents may not 
disclose all of the elements of price. An examination of the seller’s 
books may reveal accounts for payments to customers which affect 
price. 


Volume and Customer Classification 


Where prices differ according to the class of trade to which the 
buyers belong, or other factors such as the volume of their purchases, 
it is useful to analyze sales volume according to customer groups. 
Such analyses will serve as bases of comparison with corresponding 
analyses of the pertinent costs. It will facilitate cost justification if 
the classification of customers for pricing purposes is logical and 
reflects actual differences in market functions performed by the 
buyers, differences in the way the seller deals with them, or in the 
quantities they buy. 

It may not be appropriate to group customers for pricing ac- 
cording to the aggregate volume of their purchases from all sources. 
Say, for example, customers in a trade are classified according to 
their annual buying capacity—those using over a million units secur- 
ing the lowest price and those using less paying higher prices. In 
such a case it may be possible for individual customers to divide 
their purchases among several sources of supply without affecting 
their price classifications. Whatever defenses may be discovered for 
such pricing, cost justification is not likely to be one of them because 
a seller under study may sell only a small quantity to a big buyer, 
ship in small lots, and experience great difficulty in satisfying his 
demands, whereas the same seller may ship larger lots to smaller 
buyers with less effort. The pricing scheme, by favoring large buyers 
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just because they are large, flies in the face of the very purpose we 
ascribed in the beginning to the antitrust acts, viz., to encourage 
competition. 


Individual Orders or Shipments 


The pricing systems most readily cost justified are those in which 
price depends only on the quantity, in an individual order or ship- 
ment, either of the item in question alone or of a combination in- 
cluding that item. One example of such simple pricing would be: 














Size of 
shipment Price 
(Dozens) per doz. 
BI eiaecehinnnnsscticcicateinadsldsielbascistnbiniti $1.00 
Ee a Ee ee eS ET 2.00 
RET OO TE ee eC 4.00 


Another example might be: 





Price per 
Shipment pound 
| a eT ee $1.00 
I IY IIE cihctsecictinsitietitinnscctvintenintins - 1.50 


Variations of this kind of pricing would be a scale based on the 
quantity ordered at one time rather than on the quantity shipped 
or the total value of an order for different items. 


Retroactive and Non-Retroactive Plans 


In addition to these transaction prices, the pricing method often 
provides for credits, adjustments, or periodical allowances based on 
a scale of percentages related to the aggregate volume of a cus- 
tomer’s purchases. These are called “volume discounts.”” When the 
percentages apply only to the volume of purchases in each quantity 
bracket (like Federal surtaxes) the plan is termed non-retroactive. 
Where the volume level attained determines the rate applicable to 
all of a customer’s purchases, not only those falling in the particular 
bracket but those in all lower brackets as well, the plan is called 
retroactive. The price differences which result from these volume 
discounts may present great difficulty. They have given rise to so 
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many controversies that we should clarify them by illustration. A 
non-retroactive plan might be this: 














Annual 

purchases Refund 
$ %o 

TT ishids einseihcelitcaaceselibanniincinibdaeibinbiciaiiintinelaiiis 0 

rae ee eee TN l 

a aes — 2 

ae ee 3 

Under the foregoing plan, annual refunds in selected brackets 
would be: 

Annual 

purchases Refund 
$ $ 

I iii cei ilk dicate Sealab initia 10 

I icine ina lreishiliaec lastest 40 

Pe ib ee iandltimenbaael 220 


A retroactive plan with these same rates of 1, 2 and 3% would 
produce the following refunds in the brackets assumed: 








Annual 
purchases Refund 
$ $ 
SII siitulnschihicnethanaitdbemigiealinaibaeiliiiliaiieas 20 
REED, vetsinsegpinecbigditsiptaphiniepapaninbipedbiniinaenn 80 
III; - ctsitnthdibnsbdigtaiiptestl tia itinetiiaeitsaeat ieee 360 


It is evident that the higher rate of refund in the retroactive 
plan has a corresponding effect on the task of justifying the price 
differences. 

Naturally, buyers who are offered volume discounts, especially 
under a retroactive plan, try to qualify for the higher brackets. Where 
they form groups in order to combine the volume of their purchases 
while at the same time securing all services such as ordering, ship- 
ping, and billing as if they were separate buyers, the price differences 
may exclude the possibility of cost justification. For a long time 
such buying groups have been under Federal Trade Commission 
attack. 
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Return on Capital Not a Cost 


The words, ‘“‘cost of manufacture, sale or delivery” in the cost 
proviso of Subsection 2(a), seem to include every sort of cost actually 
incurred. However, opinions may differ as to whether an item is a 
cost at all. For example, whereas some economists regard a fair 
return on capital invested as a cost, many accountants, including 
the Commission’s accounting staff, think it is not a proper item of 
cost justification. A great deal has been said on both sides of this 
argument and much more, doubtless, will be said before we have 
the final answer. 

Suppose, for instance, a maker of machine parts sells his products 
both to original equipment manufacturers and to jobbers who resell 
them for replacement purposes. He may ship in carloads to original 
equipment manufacturers right from the end of his own manufactur- 
ing line. He serves his jobbers in less than carload lots from his 
branch warehouses in which he maintains large stocks of numerous 
items. The inventory of finished parts which he maintains for jobbers 
is therefore proportionately much greater than that which he main- 
tains for manufacturers of original equipment. And for that reason 
he may claim that the difference in interest on that investment is a 
cost which results from a different method of sale. 


Customers Own Costs Not Considered 


The wording of the proviso appears to confine the costs to be 
considered to those of the seller and to exclude those costs which 
his customers incur. In other words what the buyer does with the 
goods he has acquired is his own business. However, especially in 
selling dual-function buyers, it is not always apparent whether a 
payment or allowance is in reimbursement of a buyer's costs, a price 
reduction, or a seller's direct cost of sale. 


Cost Differences—Sales Quantities and Methods 


Although none of the seller’s costs are excluded from consider- 
ation by reason of their natural classification—materials, wages, de- 
preciation, etc.—the differences in cost must be shown to result from 
either the quantity sold or the method of selling. This limitation— 
this “resulting from” clause—creates many difficulties for the ac- 
countant. It requires him to become familiar with all phases of the 
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seller's organization and operations in order that he may divide the 
costs between those which result from different quantities or methods 
and those which do not. The differential costs (those elements of 
cost which vary by reason of different quantities or methods), ordi- 
narily constitute a small portion of the total costs incurred in 
manufacture, sale, and delivery. 


Limiting the Study to Differential Costs 


Cost justification does not require balanced or inclusive costs 
because it is directed to a special object—showing differences in 
costs which are caused in the specified ways. The costs which are 
not differentiated in this special way may be ignored with gain in 
time and clarity. Some examples will perhaps help us understand 
this proposition. 

If the only difference in price is the premium for less-than-carload 
orders, it may be sufficient to compute the difference between carload 
and l.c.l. rates, and to add if necessary the difference in cost of 
handling the two sizes of order. 

Where goods are produced for warehouse stock on production 
schedules constructed with reference to prospective aggregate sales 
to all customers, the costs of manufacture applicable to separate 
customers become indistinguishable and may be disregarded. But 
where production schedules are prepared on the basis of individual 
customer orders, there are often substantial differences in unit costs 
of production arising out of differences in quantities manufactured. 
For example, if the machine set-up cost is $50, then the set-up cost 
per unit is $1.00 for a production run of 50 units and 5 cents for 
a run of 1,000. In such cases the most important costs to be con- 
sidered are likely to be those manufacturing costs resulting from the 
quantity produced which in turn result from the quantity sold. 


Distribution Costs 


ee! 


Whether the goods are identified with particular customers before 
they are made or afterward, differences in costs of distribution, as 
distinguished from production, may be attributed to different quan- 
tities sold or different methods of selling. Analysis of the cost of 
selling, administration, warehousing. delivery, and advertising will 
disclose those which are incurred directly for certain products, terri- 
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tories, or classes of customers, and those which are incurred for 
more than one of them. Costs are direct if the amount spent may 
be readily assigned to one of these categories; otherwise they are 
indirect. 

For example, if costs are to be separated between those appli- 
cable to merchandise produced under the seller’s own brand and 
unbranded product, all of the cost of advertising the seller's brand 
should be assigned directly to that category. The cost of the com- 
pany’s institutional advertising should be spread over all products 
or disregarded entirely. 

Other cases are not so simple. For example, where the seller 
who distributes through wholesalers engages in missionary work with 
retailers, the circumstances must be thoroughly understood before 
assigning the related costs. If the missionary effort is directed to 
building up total sales volume through all customers, the costs are 
indirect, i.e., applicable without reference to any particular class of 
trade. On the other hand, if particular retailers are identified with 
particular wholesalers the cost of the missionary work may be a 
direct cost of selling the wholesalers. 


Unit Costs 


Where costs are incurred for two or more product or customer 
classes, it frequently becomes desirable to compute cost rates which 
can be applied to the number of units in portions of the mixed 
aggregate. Finding such cost rates is an example in division in 
which the divisor is the total number of units, the dividend the 
amount expended, and the quotient is the rate per unit. Such divi- 
dends are likely to be the aggregate costs of performing certain 
functions, and the divisors those available statistical units which are 
the most logical measures of differences in those costs. 

Suppose, for example, (1) the cost of direct selling to chain and 
independent grocers, including salesmen’s salaries, travel, entertain- 
ment, and related expenses amount to $50,000 in one year, and 
(2) the best available statistics are sales calls of which there were 
1,000, then (3) the cost per call (the cost rate) of $50 could be 
applied to the total calls on chains and the total calls on independents 
to arrive at the allocation of the total $50,000 between the two 
customer classes. This rough calculation would require refinement 
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if study indicated that salesmen usually spent more time calling on 
customers of one class than on those of the other, or that branch 
managers at relatively high salaries made all the calls on the chains. 

Among the many types of units frequently used in allocating joint 
costs are orders, shipments, invoice items, shipping units, weight, 
bulk, floor space, time, distance, and number of customers. 

The comparison of groups of customers, costs, and prices and 
the computation of unit costs ordinarily require the use of averages. 
The group to be averaged should be homogeneous; that is to say, 
the average should apply to each element of the mixture or to most 
of them. For example, the comparison of the average size of ship- 
ment to a seller's largest customer with the average size of shipment 
to all his other 3,000 customers might be challenged if the latter 
group included many diverse elements. 


The Character of R-P Cost Accounting 


Cost accounting of the sort we are considering is, as we have 
shown, a selective and not an inclusive matter. In product cost 
analysis, on the other hand, where the object is to find profit accord- 
ing to commodity groups, all of the costs allocable to a particular 
product must be accounted for. For example, the expenditures for 
materials, direct labor, advertising, etc., identified with a product 
must be assigned to that product. However, such product costs 
might in a particular instance be incurred in proportionally equal 
amount for all customers buying that product and therefore be en- 
tirely outside the problem of cost justification. 

Once a cost justification study is completed its conclusions need 
not be demonstrated again and again because those conclusions 
remain valid until the business organization and methods to which 
they relate have substantially changed. In this respect, cost justifi- 
cation studies differ completely from the kind of costing useful in 
financial accounting and reporting where cost svstems produce 
periodic statements. 


Summary 


We have seen that Robinson-Patman accounting deals with 
certain aspects of price and certain aspects of cost. Perhaps it is 
fair to say that in the usual case most of a concern’s prices and 
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most of its costs lie outside the scope of a Robinson-Patman study. 
The approach to such a study includes a consideration of trade 
practices, competition, functional classifications, and many other 
business factors. 

Price differences, where pertinent, must be compared with those 
cost differences which the Act specifies. The correspondence of these 
differences need not be exact but the price differences should mak: 
only “due allowance” for the cost differences. If the price differences 
reasonably approximate the cost differences they should be considered 
as meeting the statutory test of making “only due allowance.” Lii- 
erally interpreted, the cost proviso seems to limit price difference 
to differences in cost and thus to provide for a uniform profit per 
unit. On the other hand, perhaps the words “due allowance” are 
flexible enough to include a reasonable profit on the cost difference. 

There is probably no mathematical formula for measuring “due 
allowance.” It is certainly not subject to slide-rule calculation. To 
be workable, therefore, it should be subject to reasonable tolerances, 
Perhaps for this reason the Commission has indicated a readiness 
to accept or overlook a failure to justify which is no greater than one 
percent of the higher price. 

And now a final suggestion. As he works at these problems, the 
accountant will be constantly aware that he is dealing with a combi- 


nation of legal and cost accounting ideas and techniques. Conse- 


quently, he will find it natural to cooperate closely with legal counsel. 
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PROBLEMS OF ANTITRUST PRACTICE, 
THE SHERMAN ACT, THE CLAYTON ACT 


by 


Hon. Victor R. HaNsen* 


In these days of tension and crises the concept of a free society, 
and what that concept means to each of us, is of tremendous im- 
portance. The present struggle to maintain and strengthen our free 
society is involved in practically every action of your Government. 
The importance and the all-pervading impact of the concept of a 
free society calls for a careful and thinking analysis of the various 
facets of this ideal of ours. 

I want to discuss with you one aspect of this problem—the rela- 
tion of antitrust enforcement to a free society and the contributions 
towards that society which antitrust has made in the past and will 
continue to make in the future. 

A free society rests on political freedom—freedom in our democ- 
racy to have, in Lincoln’s immortal words, a government of the 
people, by the people and for the people. We have such a Govern- 
ment and we intend to keep it. But political freedom is impossible 
without economic freedom. 

It is a fundamental belief of our country that a dynamic and 
free democracy rests secure only on the foundation of a free economy. 
Our country long ago decided that it wants to have and maintain 
our system of free competitive enterprise—a system which a majority 
of our citizens have judged most likely to insure economic democracy 
and that economic strength which is essential to political democracy. 
Our system of free competitive enterprise means a system which, as 
nearly as may be, guarantees to every citizen the right to engage 
in whatever business he chooses, and to conduct his business in 
the way he desires. It means freedom of access to the market place, 
freedom for both buyers and sellers to trade in a market which is 
not controlled or rigged by private groups in their own self-interest. 
Competition is the key to the preservation of this type of freedom. 





* Assistant Attorney General in charge of the Antitrust Division. Judge Hansen 
delivered this speech before the Southern Regional meeting of the American Bar 
Association held in Atlanta, Georgia, on February 21, 1958. 
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Goods must stand the cold test of competition, and the public, acting 
through the market's impersonal judgment, will allocate the nation’s 
resources and thus direct the course its economic development 
will take. 

Sixty-five years ago the Congress embodied this economic faith 
_ in the antitrust laws. Congress decided that competition rather than 
monopoly or governmental regulation would be the fundamental 
principle of the American economy. 

What are these antitrust laws, what are they designed to do, 
and how do they contribute to our free society? 

The basic antitrust law is the Sherman Act. This Act makes 
unlawful every contract or combination or conspiracy in restraint 
of interstate or foreign trade, and also makes unlawful the monop- 
olizing or combining or conspiring to monopolize or attempting to 
monopolize such trade and commerce. 

The Act has been called by the Supreme Court a charter of 
freedom, and in its breadth of application and generality of language 
has been likened to constitutional provisions. No attempt was made 
in the Sherman Act to specify or detail acts or practices which 
should be forbidden, but rather the broad provisions of the law 
reflect the intent of Congress to sweep away every type of activity 
which restrains interstate and foreign commerce by concerted action 
among a private group, or which monopolizes that commerce. 

Although infrequent amendments and additions have been made 
to the antitrust laws, the basic underlying principles have never been 
touched since they were enacted in 1890. The courts over the years 
have added meaning to the terms used in the Sherman Act, and 
many things have become clear through the long period of case-by- 
case interpretation which could never be ascertained by merely read- 
ing the words of the Act. 

The manner in which antitrust enforcement helps toward the 
maintenance of a free society can perhaps best be illustrated, if I 
discuss with you some of the recent cases filed by the Antitrust 
Division, with particular emphasis upon those practices which have 





1 15 U. S. C. Secs. 1-7. In 1914, this statute was supplemented by the Federal 
Trade Commission Act (15 U. S. C. Secs. 41-58) and the Clayton Act (15 U. S.C 
Secs. 12-26). 

2 Appalachian Coals, Inc. vy. United States, 288 U. S. 344, 359-360 (1933). 
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a direct bearing on all of us as ultimate consumers, and if I discuss 
some of our enforcement policies and procedures. 


I 


The objectives of antitrust enforcement from the standpoint of 
the consumer or the buyer can be simply stated. First of all, it 
seeks to insure a plentiful supply of goods and services in the market 
place. Secondly, it is aimed at achieving a competitive market 
where the prices are set freely by buyer and seller under the normal 
laws regulating the market. Thirdly, it strives to make available 
to the consumer as many sources of supply as the forces of supply 
and demand will permit. And finally, it seeks to provide every con- 
sumer with a free choice in the selection of the dealer from whom 
he wishes to purchase his merchandise. 

In line with these objectives, many of the actions instituted by 
the Antitrust Division during the past year have been aimed at 
conspiracies to fix the selling price of commodities which are of 
vital importance in the budget of every consumer. Two indictments 
charged illegal conspiracies by baking companies to fix high and 
non-competitive prices on bread sold in an area covering several 
states.* One action concerned a conspiracy to fix prices on milk and 
milk products. Other cases charged price-fixing on such consumer 
items as household appliances, hardware, housewares, cigarettes 
and gasoline. 

Restraints having the effect of increasing the cost of constructing 
homes were charged in a number of cases. In related criminal and 
civil cases it was alleged that a price fixing conspiracy by con- 
tractors for concrete form work resulted in increasing the cost of 
constructing an average size home by $100.5 Another case charged 
a group of wholesalers of roofing and siding materials with combining 
to eliminate competition by fixing and maintaining uniform prices.® 
In another criminal action the wholesale price of plywood used in 





3 United States v. General Baking Co. (Cr. No. 12991, N. D. Okla.), and United 
States v. Continental Baking Co. (Cr. No. 177, D. Nev.). 

* United States v. Oregon Milk Distributors, et al. (Cr. No. C-18460, D. Oreg.). 

5S United States v. Concrete Form Association of Central New England (Cr. No. 
57-53-S, Civ. No. 57-216-S, D. Mass.). 

6 United States v. Lincoln Wholesale Roofing Co., et al. (Cr. No. 7131, W. D. 
N. ¥.). 
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construction of homes and other building, was alleged to have been 
fixed by competitors.* A complaint filed in Chicago charged a union 
local and several companies which furnish and install flat glass in 
homes and building with combining to prevent the use of pre-glazed 
window sash and doors, thereby denying to the public an important 
cost saving.® 

In order to insure that the consumer will have available alter- 
native sources of supply and a free selection of those sources of 
supply, we are particularly interested in eliminating from our econ- 
omy all instances involving boycotts and concerted refusals to sell 
products to particular dealers. For a boycott is the outstanding 
method used by industry to deprive the consumer of alternative 
sources of supply. In this connection, we have instituted actions 
against electrical contractor associations, whose members were en- 
gaged in the rigging of bids on contract work for the installation 
of electrical equipment and whose members agreed to boycott those 
contractors who refused to participate in the scheme.® Similarly, 
we have filed cases against insurance exchanges or boards involving 
alleged boycotts of fire and casualty insurance agents who are not 
members of the Exchange or Board.’® 

Protection for the consumer is sought not only in the necessities 
of life, but also in other items which we have come to consider 
as part of the American standard of living. Within recent years, 
civil cases filed by the Department have included actions against 
American and Swiss watch concerns,"* the Radio Corporation of 
America,” Philco Corporation,’* and Eastman Kodak Company.** 
The complaints in these cases alleged that artificial restrictions have 





7 United States v. U. S. Plywood Corporation, et al. (Cr. No. 36110, E. D. Mich.). 

8 United States v. Hamilton Glass Company, et al. (Civil No. 57C432, N. D. Iil.). 

9 United States v. Chattanooga Chapter, National Electrical Contractors Assn. (Cr. 
No. 10-208, E. D. Tenn.) ; United States v. National Electrical Contractors Assn., New 
Jersey Chapter, Inc. (Cr. 474-54, D. N. J.). 

10 United States v. Insurance Board of Cleveland (Civil No. 28042, N. D. Ohio) 
and United States v. New Orleans Insurance Exchange (Civil No. 4292, E. D. La.). 
In the latter case, the Supreme Court granted the Government’s motion to affirm the 
judgment of the district court on October 28, 1957 (78 S. Ct. 96). 

11 United States v. Watchmakers of Switzerland Information Center, Inc., et al. 
(Civil No. 96-170, S. D. N. Y.). 

12 United States v. Radio Corporation of America (Civil No. 97-38, S. D. N. Y.). 
13 United States v. Philco Corporation (Civil No. 18216, E. D. Pa.). 
14 United States v. Eastman Kodak Company (Civil No. 6450, W. D. N. Y.). 
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been imposed on the production and distribution of jewelled watches, 
radio and television sets and equipment, and the processing of color 
film. These- restrictions bear a direct relationship to the problem 
of providing alternative sources of supply from whom the consumers 
may purchase. 

In attacking the problem of monopoly, merger cases have con- 
tinued to occupy a major position in the Division’s program. During 
fiscal year 1957 five merger actions were filed, as compared with 
six actions filed during the two prior fiscal years. The most signifi- 
cant of these was the complaint against Bethlehem Steel Corpo- 
ration and the Youngstown Sheet and Tube Company challenging 
their proposed merger.’* Three important cases involved interrelated 
mergers among industry leaders in the container field..° And the 
fifth case charged the Maryland & Virginia Milk Producers Asso- 
ciation with a violation resulting from the acquisition of an inde- 
pendent dairy, which eliminated it as an outlet for milk produced 
by other than the Association.!7 These cases assume special signifi- 
cance because there has been no judicial interpretation of the 
amended anti-merger law in any Government action. 


II 


We have been attempting to take a positive approach in the 
selection and prosecution of cases. But in this process of selection, 
coupled with limited budgetary resources, there are bound to be 
areas of our economy where restrictive trade practices exist that 
are left untouched by the Division. Many of these areas are covered 
by ‘the enforcement activities of the Federal Trade Commission. 

As you know, the Antitrust Division and the Federal Trade 
Commission have related jurisdiction in the enforcement of the anti- 
trust laws. For example, both the Attorney General and the Com- 
mission are responsible for enforcing certain sections of the Clayton 
Act.¥® Similarly, while the Sherman Act specifically places respon- 





13 United States v. Bethlehem Steel Corporation, et al. (Civil No. 115328, S. D. 
N. Y.). Government’s motion for summary judgment was denied on January 13, 1958. 

16 United States v. Continental Can Company, Inc. et al. (Civil No. 112-387, S. D. 
N. Y.); United States v. Continental Can Co., Inc. (Civil No. 114-177, S. D. N. ¥.); 
and United States v. Owens-Illinois Glass Company (Civil No. 7686, N. D. Ohio). 

17 United States v. Maryland & Virginia Milk Producers’ Assn. (Civil No. 4482-56, 
D. C.). 

18 15 U.S.C. Secs. 21, 25. 
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sibility for its enforcement in the Attorney General,’® the Supreme 
Court has held that the Federal Trade Commission “has jurisdiction 
to declare that conduct tending to restrain trade is an unfair method 
of competition [under Sec. 5 of the Federal Trade Commission Act] 
even though the self same conduct may also violate the Sherman 
Act.” 2 And again, while the enforcement of the Webb-Pomerene 
Act is placed specifically in the hands of the Commission,** the 
Supreme Court has held that the Department is not precluded from 
filing an antitrust suit involving export association activities prior 
to action being taken by the Commission.** 

The legislative history of the Federal Trade Commission Act 
indicates that it was the purpose of Congress to supplement the 
enforcement of the Sherman Act by the Department with the 
administrative processes given to the Commission, so that there would 
be cumulative remedies against activity considered detrimental to 
competition.2* In view of the Congressional purpose to permit the 
simultaneous use of proceedings both by the Department and the 
Commission, an early means of assuring achievement of the two 
agencies’ tasks without duplication of effort was necessary. 

In June of 1948 the Department and the Commission estab- 
lished a systematic mutual exchange of information regarding pend- 
ing investigations and new investigations being handled by each 
agency. Under this procedure each agency agreed to notify the 
other by an exchange of cards before initiating any new investi- 
gation, grand jury proceeding, or trade practice conference. The 
information exchange between the agencies includes the file number 
of the investigation, the title, a specification of the product or 
products involved, and a statement of the charges involved. Upon 
receipt of this information, each agency can then determine whether 
or not this new matter causes a conflict in any matter then pending 
within that agency, and, if so, can object to the proposed action. 
If there is no conflict or duplication of effort involved, clearance is 
then given the other agency to proceed with the investigation. 





19 15 U.S. C. Sec. 34. 
20 Federal Trade Commission v. Cement Institute, 333 U. S. 683, 693 (1948); 
Federal Trade Commission v. Beech-Nut Packing Co., 257 U. S. 441, 453-4 (1922). 
21 15 U.S.C. Sec. 65. 
22 United States Alkali Export Assn. v. United States, 325 U. S. 196, 209, 211 
(1945). 
23 Federal Trade Commission v. Cement Institute, 333 U. S. 683, 693-5 (1948). 
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This mutual exchange of information has been primarily respon- 
sible for the fact that the two agencies have with increasing success 
been able to cooperate in their dual administration of the antitrust 
laws without serious conflict or duplication of effort. This liaison 
procedure is being continuously studied and improved by both 
agencies, and conferences have sometimes been held to iron out 
any difficulties where this liaison procedure has not been fully effective 
in a particular case. 

In addition to the established liaison procedures, the work of 
each agency by experience has followed a definite enforcement 
pattern. Thus, apart from those situations where Clayton Act Sec- 
tion 3 matters form a part of a broader Sherman Act charge, the 
Department has frequently left enforcement of this section to the 
Commission.** Similarly, unless a price discrimination practice is 
considered as a single element in a larger Sherman Act violation, 
the Department recognizes that the Commission is better suited to 
enforce price discrimination bans and leaves such matters to the 
administrative procedures of the Commission. 

Such effective liaison procedures between the two agencies have 
gone far to provide a well-rounded antitrust enforcement program 
by the Government. For the activity of each agency is not de- 
pendent on a mere arbitrary allocation of jurisdiction, but is based 
upon a case-by-case account of past experience, present manpower, 
and remedies available to each agency. This results from effective 
and well-established liaison procedures. 


III 


The chances of materially increasing the degree of competition 
in the economy depends on the ability of the Department of Justice 
to conceive and carry out imaginative programs of antitrust enforce- 
ment. Commodities, monopolistic concentrations of power and re- 
straints in the market place must be scrutinized for litigation in 
the order of their priority on the basis of a dynamic analysis of the 
way in which the economy works. Worthwhile results from antitrust 
actions can only be expected if such actions are directed to targets 





24 One of the rare instances where the Department brought a case solely under 
Section 3 of the Clayton Act was United States v. United Shoe Machinery Corp., 258 
U.S. 451 (1922). 
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of general importance in the economy as a whole. Toward the 
effectuation of this responsibility the Economic Section of the De- 
partment of Justice is of primary importance. 

The requirement for assistance from economists became evident 
as the Antitrust Division worked out procedures for enforcement 
on the basis of practical tests of their relative enforceability. As 
business practices became more complicated so did antitrust enforce- 
ment. Soon the need became apparent within the Division for 
an economic staff not only to work with the legal personnel in 
their evervday tasks but also to provide. a continuing stream of 
economic intelligence and constructive economic evaluation. Slowly 
the economic staff grew to the proportions of a section and respon- 
sibilities began to encompass systematic survey of basic industries; 
the probing for industrial and economic practices which appeared 
to threaten the elimination of competitive conditions; the identifi- 
cation of restraining tendencies before they became too solidly 
entrenched; the analysis of basic industrial disorders and the formu- 
lation of methods for their practical correction. The efficacy or 
extent of this activity, however, has been conditioned largely by 
budgetary limitations. Notwithstanding this situation, the Economic 
Section has contributed significantly to the continuous vitality of the 
antitrust statutes. 

The economic service rendered by the Economic Section may be 
broadly classified into two important functions: (1) supplying basic 
economic data and analysis as a factual groundwork for the deter- 
mination of antitrust policy and for gauging economic trends and 
developments, and (2) aiding the litigating sections in the develop- 
ment and trial of cases and in framing relief and follow-up action. 
These general functions, as has been indicated above, evolved over 
time, but neither of these functions are mutually exclusive. 

In supplying basic economic data and analyses for the Division, 
the economists serve a very important function. They provide basic 
economic data required in the day-to-day operations of the Division 
and for long range policy planning. They maintain current in- 
formation concerning the business and industrial structure of the 
country and the behavior of individual firms in particular markets, 
which information is essential to a comprehensive antitrust program 
since it makes possible a factual basis on which to proceed. Our 
economists prepare economic and statistical data to be used in a 
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variety of reports for the Attorney General and Congress,?* and for 
other executive departments. In addition, much of their time is 
spent in preparing industrial surveys of particular industries in which 
they study the concentration of economic power, statistical infor- 
mation relating to capacity and production, price levels and trends, 
and any other factors affecting the competitive picture. Finally, the 
economists are responsible for collecting and organizing information 
obtained from the various governmental agencies on identical bids 
obtained by purchasing officers, which information is extremely help- 
ful as leads to new investigations or as support for inquiries already 
under way. 

However, it is the work of the economists in assisting the lawyers 
in actual investigations and cases where we have obtained the most 
direct benefit from their services. It is in the recognition and evalu- 
ation of economic evidence that the economists are of the greatest 
service to the attornevs. In this work, the economist provides neces- 
sary economic and statistical data preparatory to the trial, prepares 
statistical tables and charts, assists in preparing subpoenas and 
requests for investigation, reviews complaints and indictments and 
decrees to analyze the economic implications involved, and assists 
in the preparation of relief measures to be sought in those cases 
which involve comprehensive economic aspects. 

The Economic Section of the Division has made great strides 
in the performance of its service functions since the original use of 
economists some twenty years ago. While we take pride in their 
accomplishments, we must always take care to insure that our 
economic staff is being utilized to the fullest extent possible as an 
indispensable part of the antitrust enforcement team. Therefore, in 
order to survey this situation, I secured about a year ago two econ- 
omists of national renown to make a study of the economic phases 
of antitrust enforcement in the Division.2© These consulting econ- 
omists were given three specific assignments: 

First, they were asked to survey those economic areas in which 
antitrust proceedings had been brought in the past, including the 





25 The most significant of these are the reports made to Congress under the 
Defense Production Act of 1950, 50 U. S. C. App. Secs. 2071-2166. 

26 These consulting economists were Ewald T. Grether, Dean of the School of 
Business Administration, University of California at Berkeley; and Carl Kaysen, 
Department of Economics at Harvard University, Cambridge, Mass. 
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products involved, the level of production and distribution where the 
restraints occurred, and the areas of the country where those re- 
straints were eliminated. The purpose was to determine of what 
economic importance to the country as a whole these cases have been. 

Second, we asked these economists to give us intelligent advice 
as to whether primary reliance on complainants for initiation of 
proceedings leaves important areas of our economy uncovered. From 
an analysis of the impact one case may have on other firms in the 
industry, or in related industries, as well as an analysis of whether 
our cases were concentrated in too few sectors, we felt they might 
be able to pinpoint areas ripe for antitrust enforcement but not yet 
touched so that we could maximize scarce enforcement resources 
and insure maximum beneficial economic impact. 

Finally, I asked these consultants for advice on more effective 
utilization of our economists, with particular reference to the problem 
of how these economists can work best with lawyers. 

I felt that a survey of these problems was long overdue. I wanted 
to achieve a rational enforcement program to obtain maximum eco- 
nomic benefit from each case brought, and hence felt that their 
expert advice would be helpful in determining how best to use 
our economists. I have recently received the detailed and considered 
report of these consulting economists, which contained many helpful 
and interesting suggestions for our antitrust enforcement program. 
I am currently studying this report to determine to what extent 
the suggestions contained therein can be made effective in the Divi- 
sion without the necessity for any extensive increased expenditures. 


IV 


It should be pointed out, however, that effective antitrust enforce- 
ment could not be possible if the Division were required to carry 
all of its cases through to actual litigation in the courts. We would 
have neither the appropriations, the manpower, or the resources 
to handle the present workload of the Division, if we did not develop 
and use to the fullest extent our consent settlement procedures. 
Therefore, it might be profitable for me to spend a few minutes in 
discussing this significant phase of our work. 

Settlement of any antitrust cause is, of course, heavily freighted 
with public interest. True, a consent judgment is, like a private 
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agreement, a product of negotiation and compromise. But here 
all likeness ends; unlike any private agreement, a consent decree 
once entered embodies the essential force of a litigated judgment. 
As the Supreme Court put it in the second Swift case: “We reject 
the argument . . . that a decree entered upon consent is to be 
treated as a contract and not as ‘a judicial act.’ The effect, the 
Court continued, “is all one whether the decree has been entered 
after litigation or by consent.” #7 

With this in mind, the Division, fashioning consent judgments, 
frequently consults with those in the industry, both as customers 
and suppliers. Negotiating the recent IBM judgment,®* for example, 
we met with others in the industry to secure, first, a full understand- 
ing of industry problems, and industry views on effective relief, 
and, second, aid in understanding technical complications of tabulat- 
ing and electronic data processing machines. Indeed, in one recent 
judgment the court declined entry until the Division could offer 
assurance we had obtained the views of complainants as to the 
effectiveness of proposed judgment provisions. Carrying this process 
one step further, in the various Paramount judgments*® specifying 
divestiture details, the Division publicly announced judgment pro- 
visions well in advance of submission to court. As a result, interested 
parties had ample notice to appear before the court and comment 
on proposed judgment provisions. At least in one instance an objector 
appeared, but the court nonetheless entered the judgment as sub- 
mitted. 

Regarding all these possible procedures, our view is that any rigid 
rule could do more harm than good. Our practice, instead, is to 
tailor the extent and form of consultation with other than defendants 
to the enforcement needs of each particular decree. 

In this consent decree process, let me emphasize, Government and 
business alike have a real stake. To the Government, consent judg- 
ments spell, first, effective enforcement without the cost of protracted 
trial. Initially, the Division is caught in a vise between increasing 
complaints of violation and decreasing appropriations. Complaints, 
on the one hand, have skyrocketed. In 1952, for example, the 





27 United States v. Swift & Company, 286 U. S. 106, 114-115 (1932). 
28 United States v. International Business Machines Corporation (Civil No. 72-344, 
S. C. N. Y.). Consent judgment entered January 25, 1956. 
29 United States v. Paramount Pictures, Inc., et al. (Civil No. 87-273, S. D. N. Y.). 
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Division received some 692 complaints, but during the calendar year 
1956, complaints jumped to 1240—an increase of almost 100 percent. 
Appropriations for current operation, on the other hand, have in- 
creased only slightly. 

Sliced prosecution staffs must cope not only with more com- 
plaints of violations but also with higher evidentiary hurdles. Thus, 
more and more of the Division’s resources are devoured by detailed 
market analyses required, for example, by Columbia Steel®® and 
Alcoa II,** as well as by substitute products speculations which the 
recent Cellophane decision**? may be construed (improperly, we 
believe) to demand in certain instances. Against this background, 
results per enforcement dollar become a prime consideration in 
appraising alternative enforcement techniques. 

And consent settlements do mean real cost cuts. In 1954 we 
researched this problem. During one sample period, for example, 
the average litigated case endured some 66.2 months—over five years 
—from complaint filing to entry of final judgment. The time lapse 
for consent settlements, in sharp contrast, during this same time av- 
eraged only 29.7 months—less than one-half the time for litigated 
cases—between complaint filing and judgment entry. Since savings 
in time generally spell like savings of men and resources, consent 
settlements mean lower costs per judgment entered. And more im- 
portant, it means quicker relief to the parties adversely affected by 
the acts charged in the complaint. 

Beyond cost savings, further advantage stems from the informality 
of consent negotiations. Shirt-sleeve conferences replace formal court 
trials; the give and take of bargaining supplants the atmosphere of 
an adversary proceeding. In this informal context, disclosure and 
discussion may resolve issues of fact, proof of which would be diffi- 
cult if not impossible in a contested suit. Thus, the Division may 
strike down violations in areas otherwise, as a practical matter, beyond 
its reach. 

From the defendant’s point of view, encouragement to enter 
consent judgments stems, in major part, from Section 5 of the Clayton 





30 United States v. Columbia Steel Co., 334 U.S. 495 (1948). 
31 United States vy. Aluminum Co. of America, 91 F. Supp. 333, 355-359 (S. D. 
N. Y. 1950). 
32 United States v. E. 1. duPont de Nemours & Co., 351 U. S. 377 (1956). 
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Act.** That statute permits treble damage plaintiffs to introduce 
final judgments or decrees, rendered in Government antitrust actions 
against the same defendants, as prima facie evidence of all issues 
determined in the prior adjudication. Exempt from its provisions, 
however, are judgments entered by consent before trial. Thus, de- 
fendants agreeing to consent decrees sharply cut changes of successful 
suits by future treble damage plaintiffs. 

Consent settlements may, in addition, avoid the possible adverse 
publicity of a protracted public trial. There a detailed pattern of 
abuses may be exposed to the discomforting glare of journal headlines. 
For example, in the recent Tennessee Electrical Contractors case,** 
Chattanooga journals each day of the two-week trial headlined 
details of the defendants’ alleged antitrust abuses. In that same city 
in the liquor cases,** there was, in fact, so much comment in the 
public press that the court continued the imposition of sentence 
for two months, and on March 23, 1956, fined defendants $34,000 
and placed eight on one year probationary sentences. This had 
double headlines on the first page. In some instances, this publicity, 
largely avoidable in a consent settlement, may prove as damaging 
as the remedy decreed. 


Vv 


In concluding, I think you might be interested in hearing about 
a situation which recently occurred in England, and which brings 
out very clearly the difference between an economy governed by 
vigorous antitrust enforcement and one that is not. As you may know. 
England does not have antitrust legislation comparable to our 
Sherman Act and other related statutes. That country has estab- 
lished a Monopolies Commission, whose duty it is to investigate 
restrictive practices and to prepare a report with recommendations 
to the Government. The Government may then take whatever 
action, if any, it decides is appropriate, or may enact legislation 
to meet the problem. Under this system, the Commission cannot 
deal effectively and expeditiously with trade restraints. 





38 15 U.S. C. Sec. 16. 

34 United States vy. Chattanooga Chapter, National Electrical Contractors Assn. 
(Cr. No. 10-208, E. D. Tenn.). 

35 United States v. Retail Liquor Dealers Assn. of Chattanooga (Cr. No. 10581, 
Civil No. 2554, E. D. Tenn.). 
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There was recently a well-publicized case in England where a 
dealer in automobile tires was openly selling tires below the retail 
prices fixed by a private trade association. Consequently, this dealer 
was called before a “‘private court” set up by the association to answer 
for his conduct. He admitted that he was selling below the prices 
fixed by the association, and hence was placed on a “blacklist.” 
All of the members of the association were required to refuse to sell 
that dealer any more tires. No more vicious trade restraint can be 
found than this—which is a clear clase of a boycott. 

When members of the House of Commons heard about th’s 
case, they became alarmed and began to question the effectiveness 
of the Monopolies Commission to deal with this matter. House of 
Commons members inquired of the President of the Board of Trade 
what action was being taken to correct this practice. They were 
told that nothing could be done until the Monopolies Commission 
had completed its investigation and prepared its report. This inquiry 
had already been underway for over two years, and it was not ex- 
pected to be completed for some months. In the meantime, the 
helpless auto dealer was practically out of business and could expect 
no immediate relief. 

Under our antitrust program, such practices as blacklists and 
boycotts are illegal per se, and our enforcement agencies can deal 
quickly and forthrightly with those who engage in them. Effective 
and swift action is necessary in order to prevent businessmen from 
being squeezed out of an industry by group pressure. From the 
standpoint of the consumer, antitrust enforcement thus provides a 
sure and appropriate remedy to maintain alternative sources of 
supply. If a situation like that which occurred in England should 
arise in this country, there can be no doubt as to the application 
of the law and as to the action the Department would take to correct 
it. 

We have discussed various ways in which antitrust enforcement 
promotes a free society and protects our economic liberty. We 
must always be on guard to evaluate critically that liberty which 
we prize so highly, and at the same time we must be ever alert to 
the real significance of economic freedom and economic liberty. We 
must not permit the welfare of all the people to be irreparably dam- 
aged by the actions of monopolists or private groups conspiring in 
restraint of trade. 
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We are all aware that democracy cannot survive without intel- 
lectual and political freedom, I have always strongly believed that 
it is difficult to preserve intellectual and political freedom. unless at 
the same time we can preserve our American system of individual 
initiative and private enterprise. The primary objective, therefore, of 
any type of Government activity affecting the economic life of our 
people must never be to replace our system of private enterprise, but 
rather to make that system work more effectively. Towards this 
objective, I shall continue to dedicate the full resources of the Anti- 
trust Division. 
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Supreme Court (as of April 14, 1958) 


Dkt. 24—Federal Trade Commission v. Standard Ou Co. (Sev- 
enth Circuit), Petition filed September 28, 1956. 

December 17, 1956, petition for certiorari was granted and 
motion for leave to file brief of National Congress of Petroleum 
Retailers, Inc., e¢ al., as amici curiae was granted. 

January 27, 1958, Judgment affirmed. 

The Court of Appeals for the Seventh Circuit reversed the FTC 
decision that Standard Oil Company of Indiana had discriminated 
in price between competitive purchasers on the grounds that Standard 
Oil Company had granted its lower price in “good faith” to meet 
the equally low price of competitors. 

The Supreme Court affirmed the Court of Appeals’ decision 
stating that the “good faith” definition can be used to justify a lower 
price granted to certain large customers. The Court further held 
that the pricing policy of Standard Oil was not a pricing system in 
violation of the Robinson-Patman Act. The Court, in effect, said 
that the “good faith” definition is available to a defendant without 
a showing upon the part of the defendant that the lower price of 
the competitor which was met by the equally low price of the 
defendant was a lawful price. The dissenting opinion vividly points 
out the broad scope of the majority opinion. The dissent states 
that a defendant should not be permitted the use of a “good faith” 
defense without first establishing that the lower price of a competitor 


was a lawful price and that the burden of showing that such price 
was lawful should be borne by the defendant. 


Dkt. 51—United States v. Procter &@ Gamble Co. (U. S. District 
Court of New Jersey), Appeal filed December 3, 1956-February 25, 
1957, further consideration of the question of jurisdiction is post- 
poned to hearing on the merits. 
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The United States District Court for New Jersey dismissed a 
Government antitrust action when the Government failed to produce, 
for inspection and .copying, the transcripts of testimony of witnesses 
who had appeared before a grand jury investigating possible viclations 
of the antitrust laws. The very important question involved is 
whether the Government can be required to open up the grand 
jury transcript minutes which it uses in the preparation and prosecu- 
tion of a civil antitrust case. 


Dkt. 59—Northern Pacific Railway Co. v. United States (District 
Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. January 7 and 8, 1958, Oral 
argument was presented by counsel. 

This case presented the question of whether a railroad company 
violates Section 1 of the Sherman Act when it requires a lessee of 
railroad land to ship over its railroad commodities produced on such 
land, provided that neither a lower rate nor better service is available 
from a competing railroad line. The Supreme Court, in reversing 
the judgment of the District Court considered the lease to be a tying 
arrangement which forced the producers to forego their free choice 
between services of competing railroads. The Court in upholding the 
International Salt case held that “such tying arrangements are un- 
reasonable in and of themselves whenever the contracting party 
has sufficient economic power to significantly restrain free competition 
in the market for the tied product.” 

The opinion is especially important in that it detracts appreciably 
from the opinion rendered by the Supreme Court in Times-Picayune 
v. United States, 345 U. S. 594. The Court in this case found that 
the railroad company did occupy a position of sufficient dominance 
to restrain competition in railroad services. The Court further 
pointed out that the fact that the railroad company had not en- 
forced the contracts did not preclude a finding of illegality. 


Dkt. 435—Federal Trade Commission v. National Casualty Com- 
pany (Sixth Circuit), September 6, 1957, Petition Filed. November 
12, 1957, Certiorari granted and case consolidated with Docket 436. 
April 9 and 10, 1958 oral argument was presented by counsel. 

The question presented is whether the FTC, in view of the 
McCarran-Ferguson Act, had jurisdiction to regulate the advertising 
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practices of an insurance company in those states where insurance 
advertising was the subject of regulation by state law. 


Dkt. 645—Eagle Lion Studios, Inc., et al. v. Loew’s Inc., RKO 
Theatres, Inc., et al. (S. D. N. Y.), December 5, 1957, Petition Filed. 
January 20, 1958, Petition Granted. 

The Second Circuit affirmed the District Court’s ruling that two 
motion picture theatre circuits and a booking company did not con- 
spire in violation of the Sherman Act to exclude other companies 
from the opportunity of licensing feature motion pictures on a 
competitive basis. It is the contention of the petitioner that the lower 
court had misconstrued Section 5 of the Clayton Act by failing to 
make available to petitioners all matters previously established by 
the Government in antitrust actions. 


Dkt. 650—IJnternational Boxing Club of New York, Inc. v. 
United States (S. D. N. Y.), Appeal filed December 9, 1957. March 
17, 1958, probable jurisdiction was noted. 

The U. S. District Court for the Southern District of New York 
had held that two individuals, two boxing clubs and a stadium cor- 
poration had conspired to restrain and to monopolize the promotion 
of professional championship boxing contests and had monopolized 
the promotion of such boxing contests. Very broad injunctive relief 
was granted by the Court. 

The question presented to the Supreme Court relates only to 
the nature of the relief granted. The case is particularly important 
in that it should give a guide to the type of relief whith the Supreme 
Court will deem applicable to a monopoly case of this nature. 


Dkt. 692—Guerlain, Inc. v. United States (S. D. N. Y.), De- 
cember 30, 1957, Appeal filed. February 3, 1958, probable juris- 
diction was noted. 

U. S. District Court for the Southern District of New York 
held that an American company, having a French affiliate which 
granted to the American company the exclusive right to distribute 
trademark goods in the United States, had attempted to monopolize 
and did monopolize the importation into and the sale within the 
United States of such trademark goods by utilizing Sec. 526 of the 
Tariff Act of 1930. 

There are two basic questions to be considered by the Supreme 
Court in this appeal. The first question relates to the definition of 
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the relevant market upon which to measure the alleged monopoliza- 
tion. The second question relates to the inter-relationship between 
Sec. 526 of the Tariff Act of 1930 and Secs. 1 and 2 of the Sherman 
Act. 

Companion cases to Dkt. 692 are Dkt. 751, Parfume Corday, 
Inc. v. United States, and Dkt. 752, Lanvin Parfums, Inc. v. United 
States. 

On March 3, 1958 Dkts. 692, 751 and 752 were all transferred 
to the summary calendar. 


Dkt. 761—National Theatres Corp. v. Bertha Building Corp. (2d 
Cir.) February 3, 1958, Petition Filed. 

This case presents intricate questions of law relating to the inter- 
relation of liability to a corporate defendant and its subsidiaries. 
It is contended that a corporate defendant cannot escape liability by 
piercing its own corporate veil when at all prior times separate corpo- 
rate entities have been maintained for its subsidiaries. Also presented 
are questions of credibility relating to the repudiation of prior 
pleadings and sworn testimony in subsequent judicial proceedings. 


Dkt. 840—Cumbiner Theatrical Enterprises, Inc. v. National 
Theatres Corporation (2d Cir.), March 6, 1958, Petition Filed. 
This case is a companion case to Dkt. 761. 


Dkt. 904—E. V. Prentice Machinery Co. v. Associated Plywood 
Mills, Inc. (9th Circuit) April 7, 1958, Petition Filed. 

The petitioner, in the District Court, had alleged that defendant 
had. violated certain of the antitrust laws and that said violation 
had caused substantial injury to the plaintiff. Defendant admitted 
violations of the Clayton Act but contended that the decline in plain- 
tiff’s business was the result of causes other than defendant's viola- 
tion of the antitrust laws. ‘The Court had ruled that the plaintiff 
had failed to show the necessary element of damages. 

In the event the Supreme Court takes jurisdiction the decision 
should clarify the type of proof which is needed to establish plaintiff's 
damage to have been caused by the illegal actions of the defendant 
under the Sherman Act and under the Clayton Act. The case also 
presents a question relating to the doctrine of collateral estoppel in 
respect to findings in a prior proceeding that defendant’s conduct 
had damaged plaintiff’s business. 
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Dkt. 905—Beacon Theatres, Inc. v. Hon. Harry A. Westover 
(9th Circuit) April 8, 1958, Petition Filed. 


Misc. Dkt. 365—El Paso Natural Gas Company v. United States 
(Tenth Circuit), Petition for Certiorari filed, November 26, 1957. 

In an action charging a violation of Sec. 7 of the Clayton Act, 
the District Court of Utah denied the defendant’s motion for an 
order dismissing the complaint for lack of jurisdiction over the 
subject matter and for failure to state a claim from which relief could 
be granted, or in the alternative, for an order staying all proceedings 
until a final determination of proceedings pending before the Federal 
Power Commission. 

Mar. 3, 1958, Writ of Certiorari was denied. 


Department of Justice Activities 


U. S. v. Radio Corporation of America (D. C. S. D.N. Y., 
Indictment, Feb. 21, 1958). 

Attorney General William P. Rogers announced that a Federal 
Grand Jury in New York City indicted the Radio Corporation of 
America on charges of violating Sections 1 and 2 of the Sherman 
Antitrust Act. RCA has been one of the nation’s leading electronic 
firms since its incorporation in 1919. The four-count indictment 
charges that RCA conspired to restrain the manufacture, sale and 
distribution of radio purpose apparatus and the licensing of radio 
purpose patents; and that it conspired to monopolize, attempted to 
monopolize and monopolized the licensing of radio purpose patents 
in the United States. Radio purpose patents are defined in the 
indictment to include patents relating not only to radio and television 
receiving and broadcasting apparatus, but also to such vital elec- 
tronic devices as radar, sonar, and various instruments used in 
guided missiles. Named as co-conspirators in the indictment were 
more than 25 of the leading electronic manufacturers in the world. 
Included among them are American Telephone & Telegraph Com- 
pany, Western Electric Company, Inc., General Electric Company, 
Westinghouse Electric Corporation, International Telephone & Tele- 
graph Corporation, and Hazeltine Corporation, of the United States; 
Electric & Musical Industries Limited and The English Electric 
Company Limited, of England; Telefunken, G.m.b.H., of Germany; 
N.V. Philips’ Gloeilampenfabrieken, of Holland; and Compagnie 
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Generale de Telegraphie sans Fil, of France. The indictment charges 
that RCA agreed with General Electric, Westinghouse and American 
Telephone & Telegraph that those companies would not compete 
with RCA in the domestic licensing of radio purpose patents. RCA 
is also charged with agreeing with leading foreign electronic manu- 
turers not to compete in patent licensing, nor to export radio pur- 
pose apparatus into each other’s home territory. It is further charged 
that RCA’s foreign patents were made available for licensing by 
foreign co-conspirators through patent pools and exclusive agents 
under conditions which restricted American foreign trade. As a 
result of these agreements, it is alleged that RCA has been able to 
control the licensing of domestic radio purpose patents originating 
not only with itself but with the other leading domestic and for- 
eign companies in the electronic field. The indictment charges 
that with control over more than 10,000 patents in the radio purpose 
field, RCA was placed in a position to compel every domestic 
manufacturer in that field to take licenses under one or more of 
its major package licenses. Sales of radio and television receiving 
sets alone in 1956 by domestic companies, according to, the indict- 
ment, amounted to over $1,400,000,000. RCA royalties from do- 
mestic manufacturers of radio purpose apparatus in the period from 
1952 to 1956 amounted to more than $96,000,000. The only other 
industry-wide licensor in this field is alleged to be Hazeltine Research, 
Inc., which in 1953 received royalties amounting to about $1,800,000, 
compared with RCA’s $24,600,000 in that year. The indictment 
also charges that RCA engaged in restrictive cartel activities with 
leading patent pools in Canada, Great Britain and Australia, and 
with principal electronic manufacturers in Holland and Germany. 
As a result of these activities it is alleged that, whereas the domestic 
factory sales of radio and television receivers alone amounted to 
$1,400,000,000 in 1956, imports of these products totalled only 
$8,000,000 and exports were valued at only $28,000,000 in that 
year, with most exports going to foreign subsidiaries of American 
electronics manufacturers. 


U. S. v. American Waste Materials Corporation, et al. (D. C. 
E. D. Mo., Consent judgment, Feb. 21, 1958). 

Attorney General William P. Rogers announced the filing in 
the United States District Court at St. Louis of a final consent 
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judgment in antitrust litigation against American Waste Materials 
Corporation and others engaged in the business of buying and sell- 
ing waste rags in the St. Louis area. The Government's complaint, 
filed October 24, 1956 charged that the defendant corporation to- 
gether with a number of defendant individual retail and wholesale 
dealers in waste rags had, by agreement, fixed the prices which 
retail and wholesale dealers would pay for waste rags purchased 
by them and sold to consumers; that they allocated retail dealers 
among themselves and agreed to refrain from buying rags from 
retail dealers allocated to other defendants. The final judgment 
entered contains appropriate injunctive relief terminating the illegal 
activities alleged in the Government’s complaint. 


U. S. v. Libbey-Owens-Ford Glass Company, et al. (D. C. 
W. D. Ohio, Order of dismissal, Feb. 21, 1958). 

Attorney General William P. Rogers announced the entry in 
the United States District Court at Toledo, Ohio, of an Order and 
Stipulation conditionally dismissing American Window Glass Com- 
pany, Pittsburgh, Penna., and Blue Ridge Glass Corporation, Kings- 
port, Tenn., as defendants under the antitrust judgment in United 
States v. Libbey-Owens-Ford Glass Company, et al., dated October 
30, 1948, commonly known as the “flat glass” case. American 
Window Glass Company and Blue Ridge Glass Corporation are, 
respectively, manufacturers of window glass and rolled, figured and 
wire glass. Under the above judgment these companies were pro- 
hibited from merging or consolidating, and from engaging in various 
restrictive practices, among other things. The Order permits these 
companies to merge and to be consolidated into a new corporation, 
expected to be known as American Saint Gobain which will erect 
a plate glass manufacturing plant and thus be a vertically integrated 
manufacturer of flat glass. The new company will be a subsidiary 
of Societe Anonyme des Manufactures des Glaces et Produits 
Chimiques de Saint Gobain, of Paris, France, one of the world’s 
oldest and largest manufacturers of flat glass outside the United 
States. The Government, in consenting to the entry of the Order 
entered into a Stipulation with American Window Glass Company 
and Blue Ridge Glass Corporation whereby they agree that they 
and any successor will not engage in the practices prohibited by the 
“flat glass” judgment. The Stipulation will not become effective 
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until the merging companies and their successor jointly file a state- 
ment with the Court that the consolidation has in fact taken place. 


U. S. v. Lucky Lager Brewing Co. (D. C. E. D. Utah, Com- 
plaint, Feb. 18, 1958). 

Attorney General William P. Rogers announced the filing of a 
civil antitrust suit against Lucky Lager Brewing Co. in the Federal 
Court in Salt Lake City, Utah, charging a violation of Section 7 
of the Clayton Act for its acquisition of Fisher Brewing Co. The 
complaint alleges that Lucky Lager in 1956 was the largest seller 
of beer in the West and the twelfth largest in the United States. 
Its total sale of beer in 1956 amounted to 1,960,114 barrels with 
a value in excess of $65,000,000. Lucky Lager accounted for ap- 
proximately 12% of the total volume of beer sold in Utah in 1956. 
Fisher Brewing Co. prior to its acquisition was a Utah corporation 
with its principal office in Salt Lake City, Utah. Fisher had the 
largest annual capacity for the production of beer in Utah with 
62% of that State’s capacity. In 1956, Fisher accounted for ap- 
proximately 39% of the total volume of beer sold in Utah and 
Lucky Lager and Fisher combined sold approximately 51% of 
all beer in that State. The complaint further alleges that in 1956 
Fisher filed suit against Lucky Lager and alleged that Lucky Lager 
was selling its beer below cost in Utah with the purpose of elimi- 
nating competition. Trial was held and damages and costs were 
assessed against Lucky Lager of approximately $1,000,000. The con- 
tract of Lucky Lager to purchase Fisher provides that Lucky Lager 
is to pay Fisher approximately $200,000 in settlement of this suit. 
The Government in its complaint asks the Court to order Lucky 
Lager to divest itself of all the business and assets it acquired 
from Fisher. 


U.S. v. Necchi Sewing Machine Sales Corp., et al. (D. C. S. D. 
N. Y., Consent judgment, Feb. 14, 1958). 

Attorney General William P. Rogers announced the entry in 
the Federal District Court in New York City, of a consent judg- 
ment successfully terminating a civil antitrust suit, filed on June 28, 
1957, charging two corporations and two individuals with violating 
Section 1 of the Sherman Act and Section 3 of the Clayton Act 
in connection with the distribution and sale of sewing machines. 
The defendants in the complaint were: Necchi Sewing Machine 
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Sales Corp., New York City; and Elna Sewing Machine Co., Inc., 
New York City. The complaint charged (a) that the defendants 
require their more than 40 franchised distributors and more 
than 2,300 franchised dealers to sell at prices fixed by defen- 
dants; (b) that they allocated exclusive territories to each distributor 
and dealer and enforced such allocation and (c) that they prevented 
their distributors and dealers from handling competing sewing ma- 
chines, their distributors from selling to non-franchised dealers, and 
their dealers from selling for resale. The final judgment entered 
provides for separate injunctions against each of the restrictive prac- 
tices as charged in the complaint. 


U.S.v. The Atlantic Refining Co., et al. (D. C. D..C., Consent 
order, Feb. 12, 1958). 

Attorney General William P. Rogers announced the entry in 
the Federal District Court in Washington, D..C., of a consent order 
successfully disposing of a civil contempt petition filed on October 11, 
1957 against the Texas Pipe Line Company of Houston, Texas. 
The petition, brought by the Antitrust Division, charged the com- 
pany with being in violation of the Final Judgment entered on 
December 23, 1941 in the case of United States v. The Atlantic 
Refining Company, et al., by computing the permissible dividend 
for its shipper-owner, The Texas Company, on a valuation basis 
which included leased property. As a result, it was charged, the 
company had so computed dividends amounting to $100,526.79 
which the company had classified as earned and withheld and pay- 
able to the shipper-owner in the future. The order recites that 
the above sum has now been transferred to the company’s surplus 
account in accordance with the Judgment and the defendant is 
ordered in the future to compute its shipper-owner’s allowable divi- 
dend on the basis only of property owned and used. 


U. S. v. United Fruit Company (D. C. S. D. La., Consent 
judgment, Feb. 4, 1958). 

Attorney General William P. Rogers announced the entry in 
the Federal District Court at New Orleans, Louisiana, of a consent 
-judgment successfully terminating the Government’s antitrust action 
against the United Fruit Company of Boston, Massachusetts. The 
Government’s complaint, filed July 2, 1954, and amended January 
12, 1956, charged United with violations of both the Sherman and 
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Wilson Tariff Acts. Specifically, the complaint alleged that United, 
via combinations with various of its former competitors, plus other 
exclusionary practices, had achieved control over production, trans- 
portation and import phases of the banana industry. As the com- 
plaint put it, United had “combined and conspired to,” had “at- 
tempted to,” and had “monopolized interstate and foreign trade 
and commerce in the banana industry ...” As a result, the com- 
plaint concluded, United had secured and exerted the power to 
“exclude . . . other persons . . . from engaging in the banana busi- 
ness” as well as “the power to fix prices at which bananas are 
sold in the United States . . .” To dissipate such power, the core 
of today’s Judgment requires creation—out of United’s assets—of 
a new competitor capable of importing into this country some 9 
million stems, per year roughly 35% of the bananas imported last 
year into the United States by United. Carrying out this design, 
the judgment demands that United provide the new competitor with 
“assets,” “including liquid assets, producing banana lands, ships. . 

other essential accessory assets” as well as, under certain circum- 


stances, “terminal arrangements,” “arrangements . . . to enable [the 
new competitor] to distribute and sell bananas . . . in such of the 
three major geographical marketing areas as . . . [its] management 


”° 


. Shall determine and “managerial and other personnel. .. . 
Such assets must be “reasonably calculated” to enable import “into 
the East Coast, Gulf Coast and/or West Coast ports of the United 
States approximately 9 million stems of bananas per year...” The 
new competitor’s 9 million stems, moreover, must “on the average 
be generally equivalent in size, in botanical variety and in freedom 
from disease to the average of the stems than . . . imported... 
by United.” To ensure creation of the new competitor, United is 
obliged to “submit to . . . [the] Court for approval”—before “June 
30, 1966”—“a plan for compliance with . . . [this] obligation.” 
Such plan may provide for: (1) creation of a New Company to 
hold assets transferred by United plus distribution of New Company 
stock to United’s shareholders; (2) outright sale of assets trans- 
ferred by United to an “Eligible Person,” not connected with United, 
not its present principal competitor, and capable of “showing that 
it intends to engage in the importation of bananas into the United 
States”; or (3) a combination of these two methods. Whatever 
route is chosen, the Judgment specifies that “the plan shall provide 
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for” distribution of New Company stock and/or sale of its stock 
or assets “with reasonable promptness but in any event not more 
than four (4) years after final approval of the plan.” Beyond 
creation of a new competitor, the Judgment requires that “not later 
than June 30, 1966, United shall divest itself of all of the capital 
stock . . . or other proprietary interest in International Railways 
of Central America that United then owns. . .” Also, the Judg- 
ment bars United “from engaging anywhere in the United States, 
directly or indirectly, in the business of ripening, processing and sell- 
ing bananas” and obliges United to liquidate “Banana Selling Cor- 
poration . . . within nine months from the effective date of this 
Final Judgment . . .” Apart from provisions for divestiture of 
United’s assets, to guard against future undue accretions to United’s 
power, the Judgment bars United from “acquiring . . . any stock or 
other proprietary interest in, the business of any person, engaged 
in (i) importing bananas into the United States or (ii) distributing 
bananas in the United States or (iii) transporting bananas from 
the American Tropics to the United States or (iv) producing or 


purchasing bananas . . . {for some one other than United] . . . in 
any country in the American Tropics from which regular shipments 
. are. . . made” to the United States. Further United is en- 


joined from acquiring, not only stock, but also “any assets (other 
than bananas)” worth more than 50 thousand dollars and which, 
within twelve months prior to acquisition, have been used in the 
production, purchase, distribution, or transport of bananas in the 
American Tropics for the United States market. Finally, the Judg- 
ment prohibits United (1) from requiring its customers to buy 
all or any portion of their bananas destined for the United States 
from United; (2) from acting as a sales or purchasing agent for 
any other importer or exporter of bananas destined for the United 
States; (3) from requiring any person to accept bananas either 
greater in quantity or lower in quality or at a higher price than 
such person would otherwise accept by threatening not to sell him 
any bananas in the future; (4) from requiring any banana jobber 
to use a specified truckman or truckmen for the purpose of trans- 
porting bananas from United’s terminals to the jobber’s place of 
business; (5) from depriving its customers of the option to take 
delivery from United at its terminal by either rail or truck; and 
(6) from agreeing to restrict the production, purchase, transport, 
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distribution, or sale of bananas in or to the United States market. 
The duration of the Final Judgment is for a period extending until 
twenty years after United has disposed of all assets referred to above. 
Upon the expiration of that period, the Judgment shall be of no 
force and effect. 


U. S. v. The United States Trotting Association (D. C. C. D. 
Ohio, Complaint, March 3, 1958). 

Attorney General William P. Rogers announced that he had 
authorized the filing in the United States District Court at Columbus, 
Ohio on Tuesday of a civil antitrust case charging The United States 
Trotting Association of Columbus, Ohio, with combining and con- 
spiring to restrain interstate commerce in harness racing in violation 
: of Section 1 of the Sherman Act. The complaint states that during 
the 1957 season 15,000 horses and 4,000 drivers participated in 
the sport of harness racing. Pari-mutuel tracks handled over 
$615,000,000 in bets and purses amounted to over $24,000,000. 
The complaint charges that the Association and its members entered 
: into an agreement pursuant to which they control all aspects of 
harness racing. Persons who are not members of the Association 
are allegedly denied the right to engage in harness racing by being 
refused licenses to drive in or officiate at harness races. Horses 
which do not have eligibility certificates from the defendant are 
allegedly denied the right to race on contract or member tracks. 
Horses racing on tracks which are not contract or member tracks 
or on dates not sanctioned by the Association are barred from 
racing, according to the complaint. It is further alleged that members 
of the Association are fined, suspended or penalized for violating 
the rules and regulations of the Association. Finally, the complaint 
charges that the Association and its members agreed that persons 
expelled, suspended, disqualified or excluded by the Association from 
participating in or at harness races would not be employed by 
members or permitted to act as officers of members. According 
to the complaint, the Association’s unlawful conduct has had the 
effect of preventing non-members and horses not declared eligible 
by the defendant from participating in harness racing and of boy- 
cotting persons penalized or declared ineligible by the Association 
in securing employment to participate in harness racing activities. 
To prevent the continuation of these practices, the complaint asks 
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that the defendant be enjoined from (1) requiring licenses as a 
condition to engaging in harness racing activities; (2) adopting rules 
or regulations or following any policy of penalizing persons or horses 
and preventing their participation in harness racing; and (3) black- 
listing those persons who have been penalized by the Association. 


U. S. v. Jas. H. Matthews & Co. (D. C. W. D. Pa., Indict., 
March 21, 1958). 

Attorney General William P. Rogers announced that a Federal 
Grand Jury in Pittsburgh, Pennsylvania indicted Jas. H. Matthews 
& Co., of Pittsburgh and its Vice-President, N. Neilan Williams, 
on charges of violating Sections 1 and 2 of the Sherman Antitrust 
Act in connection with the sale and distribution of bronze grave 
markers. Matthews is the nation’s largest manufacturer of bronze 
grave markers allegedly controlling at least 75 percent of industry 
sales. The indictment charges the defendants with achieving and 
maintaining a monopolistic position in the industry by conspiring 
with its cemetery customers to restrain trade in the sale and dis- 
tribution of bronze grave markers. According to the indictment, 
Matthews has suggested, and the cemeteries have adopted, certain 
restrictive devices designed to prevent the installation of any bronze 
grave marker not purchased from the particular cemetery where 
the marker is to be installed. In return for this assistance in elimi- 
nating their bronze marker sales competition, the cemeteries are said 
to have agreed to purchase their own marker supplies predominantly 
from Matthews. A companion civil antitrust suit against Jas. H. 
Matthews & Co., was also filed today in the United States District 
Court in Pittsburgh charging substantially the same violations as 
are charged in the indictment. The suit seeks injunctive relief de- 
signed to restore competitive conditions in the industry. 


U. S. v. Retail Floor Covering Association of Greater Philadel- 
phia, et al. (D. C. E. D. Pa., Complaint, April 2, 1958). 

Attorney General William P. Rogers announced that a civil 
antitrust suit was filed in the Federal Court at Philadelphia charging 
a trade association, three corporations and three partnerships with 
violating Section 1 of the Sherman Antitrust Act in connection 
with the sale and distribution of floor covering materials in the 
Philadelphia, Pennsylvania area. Named as defendants in the com- 
plaint were Retail Floor Covering Association of Greater Phila- 
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delphia, and the following members: H. S. Bright & Co., Inc., 
Morton Floor Covering Co., Reinhart, Inc., Gold Floor Coverings 
(a partnership), Martin Lieberson (a partnership), and Isadore 
Klinghoffer (a partnership), all of Philadelphia. Named as co- 
conspirators, but not as defendants, were the Philadelphia Whole- 
sale Floor Covering Association and the Retail Floor Coverings 
Council, Inc., both of Philadelphia. Floor covering materials, such 
} as carpets, linoleum, rugs and tiles are purchased by floor covering 
wholesalers and retailers in the Philadelphia area from manufac- 
turers located throughout the United States, and are resold to retail 
outlets, flooring contractors and the consuming public. In 1956 
retail sales of floor covering materials in the Philadelphia area 
amounted to approximately $31,000,000. The complaint alleges 
that floor covering wholesalers in the Philadelphia area agreed with 
the defendant retailers and the co-conspirators that thev will sell 
their merchandise to retail floor covering stores only and will refuse 
to sell to others. The complaint further alleges that the defendants 
and co-conspirators agreed to boycott or to threaten to bovcott floor 
covering manufacturers who sell or distribute their merchandise to 
persons other than floor covering wholesalers and retailers, such as 
the large food chain stores. 


U. S. v. B. F. Goodrich Company, et al. (D. C. C. D. Ohio. 
Complaint, March 31, 1958). 

Attorney General William P. Rogers announced the filing in 
the United States District Court at New York City of a civil com- 
plaint charging The B. F. Goodrich Company, Akron, Ohio, and 
Dayton Rubber Company, Dayton, Ohio, with violating Section 1 
of the Sherman Antitrust Act in connection with the manufacture 
and sale of sponge rubber. At the same time a consent judgment 
successfully terminating the case was entered by the court. The 
complaint names as co-conspirators two firms and two individuals. 
collectively known as the English Group, who are engaged in the 
acquisition and licensing of sponge rubber and allied product patents 
on a world-wide basis. Sponge rubber is widely used as a cushion- 
ing material in the manufacture of pillows and mattresses, and in 
furniture and automobile upholstery. It is used also as a rug or 
carpet filler, as rug or carpet pads, and has a number of industrial 
and military uses. The Government charges in the complaint that 
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the defendants combined and conspired with the English Group 
to allocate world markets for the manufacture and sale of chemical 
process sponge rubber. It is further alleged that the defendants 
conspired to prevent the entry of domestic competitors into the 
chemical process sponge rubber market. The offense was alleged 
to have begun in 1938. Defendant Goodrich became a party to the 
offense when it entered into the manufacture and sale of sponge 
rubber in 1954 by its purchase of the Sponge Rubber Products 
Company. The judgment entered today enjoins the defendants 
from allocating world markets, and from engaging in joint action 
_to prevent competitors from entering this field and to determine 
‘who shall be licensed in the United States to manufacture and 
sell sponge rubber products under the patents of defendants and 
the English Group. Other provisions of the judgment require the 
defendants to grant licenses under specified patents to all applicants 
upon conditions at least as favorable as are contained in any license 
agreement to any third person. 


U. S. v. Universal Pictures, Inc., et al. (D. C. S. D. N. Y., 
Complaint, April 10, 1958). 

Attorney General William P. Rogers announced the filing in 
the Federal District Court in New York City, of a civil antitrust 
action against Universal Pictures, Inc., Columbia Pictures, Corp., 
and Columbia’s wholly owned subsidiary, Screen Gems, Inc., charg- 
ing violation of Section 1 of the Sherman Act and Section 7 of 
the Clayton Act. All three companies have offices in New York. 
The charges arise out of agreements made by the three companies 
in August 1957, under which Screen Gems, which handles tele- 
vision distribution of Columbia feature films was granted an ex- 
clusive license for the TV distribution of over 600 pre-1948 Universal 
features. It is alleged that the agreements are part of an illegal 
combination and conspiracy to fix prices and eliminate competition 
between Columbia and Universal in the field of TV feature film 
distribution, in violation of Section 1 of the Sherman Act. The 
complaint also charges violation of Section 7 of: the Clayton Act 
which makes it unlawful for a corporation engaged in interstate 
commerce to acquire the assets of another corporation when the effect 
may be substantially to lessen competition in any line of commerce 
in any section of the country. It is charged that the grant by Uni- 




















ANTITRUST NEWSLETTER 231 


versal of an exclusive distribution license to Screen Gems is such 
an unlawful asset acquisition. The complaint alleges that as a result 
of the acquisition, Universal has been eliminated as a competitive 
factor in TV film distribution, and that there has been an undue 
reduction in the number of competing enterprises in the field. 


Federal Trade Commission Activities 


F.T.C. v. Gummed Industries Assn., et al. (FTC Dkt. #7079, 
Complaint, March 27, 1958). 

The Federal Trade Commission charged The Gummed Indus- 
tries Association, Inc., New York City, and seven member manu- 
facturers, who account for virtually all of the nation’s output of 
flat gummed paper, with engaging in illegal price-fixing conspiracies. 
The unlawful methods used by the respondents to carry out this 
alleged conspiracy have eliminated competition in the sale of flat 
gummed paper, the complaint charges. According to the complaint, 
they have established identical prices and terms and conditions of 
sale throughout the country. They have divided the United States 
into four zones with the fixed uniform delivered prices in Zone 1 
(“Base Prices”) being increased by so-called “zone upcharges” iden- 
tical for Zones 2 and 4, and further increased for Zone 3. The result 
is that all buyers in each zone are charged the same price regardless 
of their location or that of the particular manufacturer making the 
sale, the complaint continues. The respondents created these zones, 
as well as changed the boundaries of their previously established 
pricing zones, at the same or approximately the same time, the 
complaint alleges. Under their price reporting system, the complaint 
charges, the association acts as a clearing house to receive from each 
manufacturer the prices, discounts, and terms of sales, and furnish 
this information to the others. In addition, the complaint savs, the 
parties fix price differentials for variations in color, size, weight, trim. 
type, quantity, and packing of the product. The complaint concludes 
that these practices are unfair methods of competition in violation 
of the FTC Act. 


F.T.C. v. Black Manufacturing Co. (FTC Dkt. #6710, Order, 
April 14, 1958). 

Black Manufacturing Co., Seattle, Wash., a leading manufacturer 
of work clothes and sportswear in the Western States, was ordered 
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by the Federal Trade Commission to stop its unlawful methods of 
paying promotional allowances to customers. However, the FTC dis- 
missed charges that the company discriminates among customers 
in the price of these products. The Commission adopted an initial 
decision, filed Jan. 31, by Hearing Examiner Earl J. Kolb, who 
found that Black has paid allowances for cooperative advert:sing to 
some, but not all, of its customers. Also, the payments made followed 
no particular pattern but were determined by personal negotiation. 
These practices, the Commission agreed, violate Sec. 2(d) of the 
Robinson-Patman Amendment to the Clayton Act, which requires 
that such allowances be made equally available to all competing 
customers. This illustration of Black’s illegal payments was cited by 
the examiner: The company paid a San Francisco department store 
$380.80 in 1954 on the basis of 100% participation and $283.99 
in 1955 for two advertisements at 100% participation and one at 
50%. During this time some competing customers in the area re- 
ceived no allowances at all while others were paid less than this 
favored customer. The Commission’s order forbids Black to pay 
allowances to any customer unless they are offered affirmatively or 
otherwise made available to all competing customers on propor- 
tionally equal terms. The Commission also agreed with the exam- 
iner’s finding that the record does not sustain the charge in the- 
complaint of Jan. 11, 1957, that Black has discriminated in the 
prices charged its customers in violation of Sec. 2(a) of the law. 
Most of the company’s products are sold under the brand name 
“Black Bear” to retailers in Washington, Idaho, Montana, Oregon, 
and California. 


F.T.C. v. Asheville Tobacco Board of Trade (FTC Dkt. #6490, 
Order, March 20, 1958). 

The Federal Trade Commission ordered the Asheville Tobacco 
Board of Trade, Asheville, N. C., to discontinue its unlawful restraints 
on new tobacco auction warehouses in the Asheville area. In an 
opinion by Commissioner Robert T. Secrest, the Commission adopted, 
with modifications, an earlier initial decision by Hearing Examiner 
Abner E. Lipscomb. The limitations on selling time allotted to new 
entrants, the Commission ruled, “were designed unreasonably to 
hinder and restrict, and, as far as possible, prevent the establishment 
of competitive warehousing on the Asheville market.”” Named in 
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the order, in addition to the Board of Trade, are these member- 
owners of warehouses (which sell only burley tobacco and have the 
greatest sales of the three North Carolina markets) : James E. Walker, 
Jr., and John B. Walker, part owners, co-managers, and operators 
of Bernard-Walker Warehouses; J. Carlie Adams and Luther Hill, 
partners trading as Adams & Hill Warehouses; Farmers Federation 
Cooperative, Inc.; and Fred D. Cockfield and James W. Stewart, 
partners trading as Planters Warehouses. Due to the perishable 
nature of burley tobacco and the short selling season (from November 
to February), selling time is perhaps the most important factor to 
the warehouses and is legally controlled by various industry organiza- 
tions. For example, the Burley Auction Warehouse Association de- 
termines the number of hours a day the warehouses in an area ma\ 
stay open for business during the season. In turn, the Asheville 
Board has the authority to allocate this selling time among the ware- 
houses in its area. Since 1954 Asheville has used the “performance 
system’’ to allocate selling time, that is, distributing it to warehouses 
on the basis of their performance the previous year. This system 
itself is not illegal but two provisions connected with it are, the 
Commission ruled. These are the “new warehouse proviso” and the 
“gain or loss proviso.”” The former provides that a new entrant claim- 
ing selling time is not allowed credit for any of its floor space ex- 
ceeding the average of existing warehouses. Agreeing with the 
examiner that this provision has restrained trade, the Commission 
said: “ ... in January 1954, the respondent Board was notified of 
plans for a new tobacco auction warehouse containing 125,000 
square feet of floor space which would entitle it to 20.83% of the 
available selling time on the market under the allotment system 
(“floor space’’] then prevailing. When completed, this new ware- 
house was actually granted 8.33% of available selling time under 
the ‘new warehouse proviso’ adopted on October 2, 1954. This was 
on the basis of 51,000 square feet (the average size of all ware- 
houses theretofore operating in the market) with no selling-time 
credit being granted for the 74,000 square feet of floor space in 
excess of the average.”’ In addition, farmers had to keep their tobacco 
on the floor of the new warehouse for periods up to four weeks 
before selling time became available. Because of this situation, some 
removed their tobacco elsewhere and incurred additional transporta- 
tion costs, and sometimes they were forced to accept lower prices 
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“Thus,” the opinion continued, “the new warehouse not only was 
deprived of business, which also was lost to the Asheville market 
as a whole, but the farmers were injured by operation of the proviso.” 
The “gain or loss proviso” limits to 312% the selling time a ware- 
house may gain or lose in a season because of its success or failure 
during the preceding season. The Commission ruled this proviso 
gives existing warehouses an unfair competitive advantage inasmuch 
as it restricts any newcomer’s yearly increase. 

As an illustration, the Commission pointed out that “the new 
warehouse previously mentioned as having been granted 8.33% of 
available selling time in 1954 would have to wait about 28 years to 
be allocated the approximately 21% of selling time which it would 
have obtained under regulations in effect when it was constructed.” 
In their appeal, the respondents argued, among other things, that 
Commision action is unwarranted because they are regulated ade- 
quately by the U. S. Department of Agriculture and the State of 
North Carolina. Rejecting this argument, the Commission said the 
Department of Agriculture does not govern or regulate tobacco 
markets, but only provides informational, inspection, and grading 
services plus a price support program. Continuing, the Commission 
pointed out that North Carolina authorizes the Tobacco Boards 
of Trade to make reasonable rules and regulations but does not 
sanction any which restrain trade. The record proves unequivocally, 
the Commission found, that the respondents’ purpose in adopting 
their rules and regulations “essentially was self-serving” and the 
provisos were designed to restrict competition. “In such circum- 
stances,” the opinion said, “the Commission has the statutory duty 
and authority to take corrective action.” The Commission revised 
that portion of the examiner's order prohibiting the respondents 
from granting selling time to new warehouses on the basis of an 
average of the size, previous selling time, or number of warehouses 
already operating on the Asheville market. It ordered that, regard- 
less of the allocation system used, reasonable selling time credit 
be given for the new entrant’s full size and capacity. The Commis- 
sion adopted those provisions of the examiner’s order which forbid 
any plan—Limiting the possible gain or loss in selling time allotted 
to any warehouse for a season to any specific percentage of the 
selling time allotted this warehouse the preceding season; or Fore- 
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closing or preventing any new entrant or any other warehouse from 
competing on a fair and equal basis. 


F.T.C. v. William Freihofer Baking Co. (FTC Dkt. #7072, 
Complaint, March 20, 1958). 

William Freihofer Baking Co., and two wholly-owned subsidi- 
aries, all of Philadelphia, Pa., were charged by the Federal Trade 
Commission with discriminating among their customers in prices 
and promotional allowances. The two subsidiaries are: Imperial 
Foods, Inc., and Freihofer Baking Co. 

A Commission complaint alleges that some customers are charged 
higher prices than others who compete in reselling the companies’ 
bakery products. For example, the complaint says, the companies 
have given certain customers preferential discounts as high as 10 
percent from the regular wholesale prices charged their non-favored 
competitors. The effect of these price discriminations, the complaint 
alleges, may be substantially to lessen competition or tend to monop- 
oly in violation of Sec. 2(a) of the Robinson-Patman Amendment 
to the Clayton Act. The concerns also are charged with paying 
advertising and promotional allowances to some, but not all, of 
their customers. As an illustration of this unlawful treatment of 
customers, the complaint alleges that favored customers are given 
special allowances of up to 5% of purchases. These payments were 
not made available on proportionally equal terms to all competitors, 
as is required by Sec. 2(d) of the law, the complaint says. According 
to the complaint, the companies operate bakeries in Philadelphia 
and Allentown, Pa., and Wilmington, Del., and their marketing 
area includes these two states plus New Jersey, Maryland, and 
Virginia. Their combined total sales covering all subsidiaries ex- 
ceeded $18.8 million in 1956. 


F.T.C. v. Roux Distributing Co. (FTC Dkt. #6636, Init. Deci- 
sion, March 20, 1958). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss charges that Roux Distributing Co., New York 
City, one of the nation’s leading distributors of beauty preparations 
for the hair, unlawfully restrains competition among its wholesale 
customers. The examiner, J. Earl Cox, ruled that Roux’s three-way 
classification of its wholesalers is not in violation of the antitrust laws 
or an unfair trade practice in violation of Sec. 5 of the FTC Act. 
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According to the examiner, prior to April 1953, Roux gave all its 
wholesale customers a 35% discount and they could sell to any 
type of customer. The company then changed its policy and set up 
these three wholesaler classifications: Jobber—selling to drug whole- 
salers, beauty-supply dealers or other jobbers; Drug Wholesaler—sell- 
ing to drug stores, department stores, and similar retailers only; 
Beauty-Supply Dealers—selling to beauty salons, beauty schools, and 
beauty operators only. The first two categories were granted 25% 
discount and the beauty-supply dealers 35%. Wholesalers who did 
not choose a category or who made sales outside the one selected 
were discontinued as customers. Thus they lost all their Roux ac- 
counts or had to buy Roux products elsewhere at higher prices. 
After noting that competition was changed due to this classification 
system, the examiner found, “There is nothing in the record to 
show that competition was lessened, nor that it was increased be- 
cause of the change.” Roux’s classification of its customers into 
beauty supply dealers and drug wholesalers was characterized as 
“reasonable” by the examiner. In another case, he noted, the Com- 
mission did not question or disturb the manufacturer’s requirement 
that its beauty-supply jobbers sell to beauty salons only. These 
jobbers, he said, ‘‘are important channels of distribution, not mere 
order-takers, and are so recognized in the industry.” The examiner 
rejected as unsupported by the record the contention of counsel 
supporting the complaint that Roux threatens to cut off its whole- 
salers if they handle competing products. Of the two citations given 
by counsel, he said, one has no reference to the matter and the 
other, relating to a wholesaler discontinued in August 1953, does 
not substantiate the contention. Calling attention to this dealer’s 
testimony that he originally was threatened to be cut off when he 
took on competitors’ lines, the examiner said: “The record indicates 
that he had taken on the competing lines in 1952, so this conversa- 
tion must have taken place prior to the initiation of respondent's 
customer-classification program.” 

This customer admitted that in 1952 and 1953 he was not 
prompt in payment and Roux had ceased shipping him merchan- 
dise until payment had been made. The record also shows, the ex- 
aminer continued, that in August of 1953 Roux dropped about 300 
to 400 beauty supply dealers because of small orders, slow payment, 
and other reasons. ‘Under these circumstances,” he said, “it cannot 
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be said that this dealer was cut off because he handled the products 
of Roux’s competitors.” Ten other dealers testified they were dis- 
continued after the adoption of the classification policv. However, 
discontinuance of customers is not illegal in itself, the examiner ruled, 
citing several court decisions clearly establishing, in the absence of 
any antitrust violations, “the right of a manufacturer to select his 
customers.”’ Roux has not violated the antitrust laws, the examiner 
held; it has not used any retail price-fixing or exclusive-dealing ar- 
rangements; nor has it attempted any territorial limitation of sales 
efforts or used any plan which has hindered trade. Concluding, 
he said: “No tendency, dangerous or otherwise, to suppress or 
eliminate competition has been shown. Distributors were not in any 
way prevented from procuring competitive products from other 
manufacturers, and the availability to the public of respondent’s 
products and of products of respondent’s competitors was not shown 
to have been diminished.” Roux claimed it no longer requires its 
customers to confine sales to one category. The examiner emphasized 
the fact that his order of dismissal is based on the legality of the sales 
program and not on the claimed abandonment. 


F.T.C. v. Moore Business Forms, Inc., et al. (FTC Dkt. #7086- 
7, Complaint, April 3, 1958). 

The nation’s No. 1 and No. 3 producers of business forms were 
charged by the Federal Trade Commission with discriminating in 
price among their customers. Cited in separate Commission com- 
plaints are: Moore Business Forms, Inc., 900 Buffalo Ave., Niagara 
Falls, N. Y., the industry’s largest producer, a subsidiary of Moore 
Corp., Ltd., 350 University Ave., Toronto, Canada (7086). Uarco, 
Inc., 141 West Jackson Blvd., Chicago, IIl., the country’s third 
largest manufacturer of these forms (7087). The complaints allege 
that under the “Regular Method” and “Special Estimate” pricing 
systems used by both companies, favored customers are charged 
less than the list prices paid by others. Uarco also is charged with 
favoring some customers with special contracts providing for prices 
much lower than list. The effect of these discriminations, each com- 
plaint alleges, may be substantially to lessen competition or to tend 
to create a monopoly in violation of Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act. The complaints cite these 
examples of the companies alleged discriminatory prices: Moore's 











238 THE ANTITRUST BULLETIN 


unfavored customers were charged over 20% more than Allis- 
Chalmers Manufacturing Co. during 1955, and better than 30% 
more than Jamaica Water Supply Co. during 1956. During 1956 
Uarco granted Westinghouse Electric Corp. a price differential ex- 
ceeding 35%. During part of and since 1956, Ford Motor Co., pur- 
suant to a special contract, has been charged 35 to 40% less than 
the prevailing list prices paid by other of Uarco’s customers. On 
some items the differential was even greater in that their price was 
raised to non-favored customers during this time, while the contract 
provided that Ford’s price could not be increased. These illegal re- 
duced prices have diverted business from competitors and are suffi- 
cient to do so in the future, the complaints charge. According to 
the complaints, in 1955 Moore’s sales bettered $78 million, and 
Uarco’s volume exceeded $25 million. Moore has plants in New 
York, Maryland, Texas, lowa, Kentucky, Missouri, Alabama, Cali- 
fornia, Oregon, and Wisconsin; while Uarco’s plants are located in 
Illinois, Texas, Connecticut, Ohio, and California. 


F.T.C. v. Fisherman’s Cooperative Association (FTC Dkt. 
#6623, Order, March 13, 1958). 

The Federal Trade Commission dismissed without prejudice its 
charges that Fishermen’s Cooperative Association (of Seattle), a 
boat owner association, has engaged in a conspiracy to fix tuna 
prices and to prevent competition in this industry. The Commission 
adopted an initial decision filed Dec. 10, 1957, by Hearing Examiner 
Earl J. Kolb, who had granted a motion to dismiss made by counsel 
supporting the complaint. Included in the order are the Association’s 
officers, directors, and members; and Reidar Hammer, Dan Hort, 
Bert G. Johnston, Adam Kanzler, Kristian Kyvik, Harry J. McCool, 
Henry Parpart, and Neil Rasmussen, individually, as officers and 
directors, and as representative of the entire membership of the 
Association. On July 24, 1957, the Commission accepted agreements 
for consent order and issued its order to cease and desist as to 138 
other respondents named in the complaint, filed August 29, 1956. 
The parties, comprising substantially all of the West Coast tuna 
industry, were ordered to stop fixing prices for the tuna fish they 
produce—well over half the nation’s pack. The Commission’s order 
also prohibits attempts to suppress competition. Even though Fish- 
ermen’s Cooperative Association and its officers are not parties to 
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that order, the attorney in support of the complaint said that it 
effectively will prevent the continuation or repetition of the alleged 
illegal. practices. 


F.T.C. v. March of Toys, Inc. (FTC Dkt. 7067-7070, Com- 
plaints, March 14, 1958). 

The Federal Trade Commission charged an organization of toy 
wholesalers and its members with inducing unlawful price discrim- 
inations and three toy vendors with granting them. A Commission 
complaint alleges that March of Toys, Inc., New York City, and its 
wholesaler members from coast to coast have knowingly induced or 
received preferential discounts ranging from 2% to 5%. The practice, 
the complaint says, violates Sec. 2(f) of the Robinson-Patman 
Amendment to the Clayton Act. These three suppliers are charged 
in separate complaints with selling their toys to the MOT whole- 
salers at favored prices in violation of Sec. 2(a) of the law: Press- 
man Toy Corp., New York City, a manufacturing concern with 
annual sales of approximately $3 to $4 million. Fred Bronner Corp. 
and its president and director, Fred Bronner, New York City. This 
firm imports toys, and its sales amount to about $200,000 yearly. 
Empire Plastic Corp., Pelham Manor, N. Y., which makes toys and 
has annual sales of about $2 million. Specifically, the complaints 
allege, MOT members receive the following unlawful discounts 
or rebates from the prices charged their non-favored competitors 
by the vendors: From Pressman they get a special 2% rebate; from 
Bronner an extra 3% discount; and from Empire Plastic an extra 
5% discount. Negotiations for the members’ price discriminations 
allegedly are conducted by the executive director of MOT, Henry 
Lang, who is also its vice president. According to the complaint 
against MOT, this corporation publishes an annual catalog in which 
various manufacturers advertise their toys, and the members sell 
copies to their retail customers throughout the country. Among other 
duties, MOT’s executive director is authorized to act as resident 
buyer for the members and purchase toys for them in sanctioned 
quantities. 

F.T.C. v. Black Manufacturing Co. (FTC Dkt. #6710, Init. 
Dec., Feb. 21, 1958). 


A Federal Trade Commission hearing examiner issued an order 
which would prohibit Black Manufacturing Co., Seattle, Wash., a 
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leading manufacturer of work clothes and sportswear in the Western 
States, from discriminating among its customers in granting promo- 
tional allowances. The order also provides for dismissal of charges 
that the firm had discriminated among customers in the price of 
these products. This is not a final decision of the Commission and 
may be appealed, stayed, or docketed for review. The examiner, 
Earl J. Kolb, ruled that Black has paid allowances to favored cus- 
tomers for cooperative advertising but has not made payments 
equally available to all competing customers, as is required by Sec. 
2(d) of the Robinson-Patman Amendment to the Clayton Act. 
In addition, he said, such payments as were made followed no par- 
ticular pattern but were determined by personal negotiation. For 
example, he said, the company paid a San Francisco department 
store $380.80 in 1954 on the basis of 100% participation, and 
$283.90 in 1955 for two advertisements at 100% participation and 
one at 50%. During this time some competing customers in the area 
received no allowances at all while others were paid less than this 
favored customer. Most of the company’s products are sold under 
the brand name “Black Bear” to retailers in Washington, Idaho, 
Montana, Oregon, and California. Black’s merchandise is priced 
lower than that of its two principal competitors in this area, the 
examiner noted. The examiner’s order would require that allowances 
not be paid to any customer unless they are offered affirmatively, 
or otherwise made available, to all competing customers on propor- 
tionally equal terms. On the other hand, he ruled “there has been 
a total failure to sustain” charges that Black has discriminated in 
the prices charged its customers in violation of Sec. 2(a) of the law. 
The FTC’s complaint of January 11, 1957, alleged that customers 
whose annual purchases exceed $35,000 receive a 5% rebate, and 
the company pays the freight for customers in certain areas. Al- 
though both of Black’s competitors testified they had lost business, 
the examiner pointed out they did not specify the company’s annual 
volume discount and freight allowances as causing such loss, but 
attributed it generally to these and other practices not at issue. Only 
three of Black’s customers received the annual rebate—two Seattle 
department stores and a department store chain having eight outlets 
in Idaho. To the competitors’ claim that their loss of business with 
the Seattle customers began sometime in 1953, Examiner Klob 
said: “It is impossible . . . to disregard the lower price feature and 
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say that a volume discount in existence for many years suddenly 
became oppressive in 1953.” He then pointed out that Black’s trans- 
actions with these customers involved no freight allowances and 
were in intra-state commerce with no effect on interstate commerce. 


F.T.C. v. Crosse @ Blackwell Co. (FTC Dkt. #6463, Init. Dec., 
February 27, 1958). 

A Federal Trade Commission hearing examiner issued an order 
which would prohibit Crosse & Blackwell Co., Baltimore, Md., one 
of the nation’s leading food producers, from granting promotional 
allowances to its customers except on a proportionally equal basis. 
This is not a final decision of the Commission and may be appealed, 
stayed, or docketed for review. In a previous initial decision Exam- 
iner Frank Hier ruled that, because some 3% of the company’s 
business is preparing meat for canning, it is a “packer” within the 
definition set out in the Packers and Stockyards Act. Granting the 
company’s motion to dismiss the FTC’s complaint of Nov. 21, 1955, 
he said the Secretary of Agriculture has exclusive jurisdiction and 
the Commission has none. The Commission subsequently vacated 
the examiner’s dismissal and remanded the case to him for further 
proceedings. It held the Packers Act was not intended to cover an 
organization such as Crosse & Blackwell, “which buys no animals for 
slaughter, prepares no meat as that term is used commercially, and 
which only produces products of which meat may be an ingredient.” 
In this decision, Examiner Hier said counsel for both sides have en- 
tered into a stipulation. This, he continued, provides in substance 
that the Commission’s counsel has available substantial evidence 
which, if put in the record, would prove all factual allegations in the 
complaint, and that Crosse & Blackwell does not contradict this proof. 
However, he pointed out, the company expressly reserves its claim 
that jurisdiction rests solely with the Secretary of Agriculture. In 
accordance with this stipulation, the examiner found that Crosse & 
Blackwell has paid promotional allowances to some customers but 
has not made them available on proportionally equal terms to all 
competing customers as is required by Sec. 2(d) of the Robinson- 
Patman Amendment to the Clayton Act. For example, he said, 
during 1955 the company paid $100 to Giant Food Shopping Center, 
Inc., Washington, D. C., and $2,100 to Food Fair Stores, Inc., 
Philadelphia, Pa. Like payments, he continued, were neither offered 
















































242 THE ANTITRUST BULLETIN 


nor made available to its other customers who compete with these 
favored grocery chains. 


F.T.C. v. Jabie Sales Co. (FTC Dkt. #6812, Consent Order, 
Feb. 17, 1958). ; 

The Federal Trade Commission approved a consent order pro- 
hibiting Jabie S. Hardin, a Memphis, Tenn., food broker doing busi- 
ness as Jabie Sales Co., from receiving illegal brokerage fees on 
products purchased for his own account. The Commission adopted 
an initial decision by Hearing Examiner Joseph Callaway containing 
an order agreed to by Mr. Hardin and the Commission’s Bureau of 
Litigation. A Commission complaint, issued June 3, 1957, alleged Mr. 
Hardin formerly was president and owned virtually all the stock of 
Hardin’s, Inc., a Memphis wholesale distributor of food products. 
About September 1, 1955, Mr. Hardin transferred all of his stock in 
Hardin’s, Inc., to his wife, who then became president. When the 
corporation was dissolved about September 30, 1955, the complaint 
continued, his wife and brother formed a co-partnership to conduct 
the business under the name of Hardin’s Co., but he retained substan- 
tial control of the company and its business operations. On Sep- 
tember 1, 1955, Mr. Hardin started his food brokerage business of 
Jabie Sales Co. The complaint charged that he collected brokerage 
fees on food products sold both to Hardin’s, Inc., before its dissolu- 
tion, and to its successor, Hardin’s Co. These transactions have the 
same effect as if he were purchasing for his own account and receiv- 
ing brokerage, in violation of Sec. 2(c) of the Robinson-Patman 
Amendment to the Clayton Act, the complaint alleged. The order 
forbids this practice in the future. 


F.T.C. v. Reed Candy Co. (FTC Dkt. #6461, Consent Order, 
Feb. 17, 1958). 

The Federal Trade Commission approved a consent order which 
would require that whenever Reed Candy Co., Chicago, IIl., grants 
promotional allowances to its customers, it will do so only on a 
proportionally equal basis. The Commission adopted an initial deci- 
sion by Hearing Examiner Frank Hier containing an order agreed 
to by the company and the Commission’s Bureau of Litigation. 
In its November 21, 1955, complaint, the Commission charged the 
company with illegally granting Giant Food Shopping Center, Inc., 
Washington, D. C., and Food Fair Stores, Inc., Philadelphia, Pa., 
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special allowances for promotion of anniversary sales. The complaint 
alleged these allowances were not made available to competing cus- 
tomers on proportionally equal terms, as is required by Section 2(d) 
of the Robinson-Patman Amendment to the Clayton Act. 


F.T.C. v. Hamburg Brothers, Inc. (FTC Dkt. #6721, Init. Dec., 
Feb. 17, 1958). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss without prejudice a Commission complaint 
charging Hamburg Brothers, Inc., Pittsburgh, Pa., a wholesale dis- 
tributor of RCA television receivers, with unlawfully discriminating 
in price among its retail customers. This is not a final decision of the 
Commission and may be appealed, stayed, or docketed for review. 
The examiner, Joseph Callaway, ruled that the great majority of the 
company’s price differentials legally are justified and the remaining 
few do not endanger competition between Hamburg’s customers. 
The Commission’s complaint of February 5, 1957, alleged that the 
company has given some but not all of its customers lower prices 
ranging from approximately $2.00 to $32.00 per television set, de- 
pending on the set’s price. This discrimination, the complaint said, 
may be to lessen substantially or prevent competition between favored 
and non-favored retailers who compete, in violation of Sec. 2(a) of 
the Robinson-Patman Amendment to the Clayton Act. In a previous 
order of dismissal, Examiner Callaway pointed out that the FTC’s 
Division of Accounting had reviewed the cost justification material 
informally submitted by the company and found the challenged 
pricing practices were justified in all significant respects. The Com- 
mission subsequently vacated this ruling and remanded the case to 
the examiner. It said it was unable to determine if dismissal were 
proper inasmuch as the cost justification material was not a part of 
the official record. In this decision, the examiner said this material 
now has been admitted into the record, although on a confidential 
basis so as to protect the company’s interests. It shows, he said, 
that Group I customers (those purchasing over a certain dollar 
amount yearly) are charged a substantially lower price per set than 
Group II customers (those buying less than this sum). The price 
differences in favor of these heavier buying customers, he ruled, 
“|. . except for a small number of receivers, . . . have been justified 
on the basis of cost of sale or on the basis of a sale of distress mer- 
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chandise.” He then concluded: “Considering the volume of respon- 
dent’s business with both group I and group II customers, the price 
differences in favor of those customers in group I in those sales which 
have not been . . . justified . . . are so small, figured either on a 
percentage basis or on a total dollar basis, that they could not sub- 
stantially lessen, injure, destroy or prevent competition between 


respondent's customers.” 


F.T.C. v. G. P. Halferty @ Co. (FTC Dkt. # 7035, Complaint, 
Feb. 10, 1958). 

The Federal Trade Commission charged G. P. Halferty & Co., 
Seattle, Wash., and its president Guy P. Halferty, with making illegal 
brokerage payments to some customers. A Commission complaint 
charges that the parties give favored customers reduced prices which 
reflect brokerage, or rebates in lieu of brokerage, in violation of Sec. 
2(c) of the Robinson-Patman Amendment to the Clayton Act. 
Mr. Halferty, the complaint says, owns all or substantially all of the 
company’s capital stock. He also owns a substantial interest in, and 
is president of, two seafood packing companies: Halferty Canneries, 
Inc., which owns and operates canneries in Kodiak, Cordona, and 
Juneau, Alaska; and Pioneer Canneries, Inc., which owns a clam 
packing plant at Aberdeen, Wash. According to the complaint, the 
respondents sell their own canned salmon and other seafood on a cost 
plus 5% basis with no commission paid by their subsidiary packers. 
In addition, they act as primary brokers for various packer prin- 
cipals, receiving 5°¢ of the net selling price for their services in these 
transactions. Alleging that sales usually are made through field 
brokers who receive 212% brokerage fee, the complaint notes, how- 
ever, that the parties make many direct sales to at least one large 
buyer having branches in North and South Carolina and Florida. 
In these transactions, the complaint charges, this favored customer 
illegally is granted a rebate of 242°, under the guise of a promotional 
allowance. The complaint alleges the parties use these additional 
means in making unlawful allowances to certain favored buyers: 
(1) selling their principals’ seafood products at net prices lower than 
those accounted for to the packer-principals; and (2) selling their 
own products at net prices lower than those charged non-favored 
customers. These latter reduced prices, the complaint alleges, reflect 
brokerage or a discount in lieu thereof. 
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F.T.C. v. Allen V. Smith, Inc. (FTC Dkt. #6877, Consent 
Order, Feb. 10, 1958). 

The Federal Trade Commission approved a consent order pro- 
hibiting Allen V. Smith, Inc., Marcellus Falls, N. Y., from discrim- 
inating among its customers in the price of dried foods. The Com- 
mission adopted an initial decision by Hearing Examiner Loren H. 
Laughlin containing an order agreed to by the company and the 
Commission’s Bureau of Litigation. A Commission complaint, issued 
August 23, 1957, charged the company with selling its products to 
the Great Atlantic & Pacific Tea Company of America at prices 
lower than those charged A & P’s competitors. This discrimination. 
the complaint alleged, substantially may lessen competition between 
A & P and its non-favored competitors, in violation of Sec. 2(a) 
of the Robinson-Patman Amendment to the Clayton Act. The com- 
plaint charged the company frequently has sold dried peas and beans 
to A & P for resale by its retail stores in the Baltimore, Md., area. 
at prices substantially lower than those charged other direct buving 
retailers competing with A & P in this area. Moreover, the complaint 
continued, the prices to A & P were lower than those charged whole- 
salers, who resell to A & P's retail competitors in the area. Accord- 
ing to the order, the company must charge the same prices to its 
retail customers who compete with each other in selling the products. 
It also is forbidden to charge retail customers less than it charges 
wholesale customers who compete, or whose customers compete, with 
the retailers. 


F.T.C. v. Shell Oil Company (FTC Dkt. +7044, Complaint. 
Feb. 10, 1958). 

Shell Oil Co., New York City, was charged by the Federal Trade 
Commission with illegally inducing customers to handle its oil and 
grease exclusively, and to discontinue handling competitors’ petroleum 
products. A Commission complaint alleges to be unlawful the bene- 
fits and services granted by Shell to automobile dealers and othe 
wholesale and retail customers, who agree to handle its products 
exclusively. Shell's unfair business practices, the complaint charges. 
have injured competitors by diverting trade unfairly from them. 
Alleging violation of the FTC Act, the complaint savs the specific 
effects of the company’s illegal acts are (1) to hinder and restrain 


competitors in disposing of their petroleum products, .2) to tend 
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to give Shell a monopoly in selling oil and grease to automobile 
dealers, and (3) to tend toward monopoly in the purchase of lubrica- 
tion equipment and supplies. The complaint cites these as typical 
inducements which Shell offers, if customers agree to handle its 
products preferentially or exclusively: Expensive lubrication equip- 
ment and other facilities are loaned or sold on easy repayment terms. 
Shell also grants gifts of cash, equipment services, and facilities, and 
loans of cash and equipment on varying terms. It sells equipment 
on credit, coupled with different quantity, gallonage, and other 
allowances, some of which, allegedly, may be used to pay for the 
equipment. Other benefits offered by Shel] include the construction, 
painting, furnishing of paint, paving of lots, and the installation and 
maintenance, without charge, of lubrication equipment. The cost of 
these bears no reasonable relation to Shell’s potential profits from 
the prospective customers’ business, the complaint says. According 
to the complaint, as of December 31, 1956, the company’s assets 
were more than $1.3 billion, and its sales for that year bettered 
$1.6 billion. 


F.T.C. v. Ward Baking Co. (FTC Dkt. #6833, Init. Dec., Feb. 
6, 1958). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss without prejudice Commission charges that 
Ward Baking Co., New York City, discriminates among its customers 
in granting promotional allowances. This is not a final decision of 
the Commission and may be appealed, stayed, or docketed for review. 
Granting Ward’s motion to dismiss the FTC’s July 8, 1957, com- 
plaint, Examiner Abner E. Lipscomb ruled Ward’s illegal activities 
have been voluntarily abandoned without probability of resumption. — 
The complaint had alleged Ward paid some retailers in the New 
Haven, Conn., and Philadelphia, Pa., trading areas allowances for 
in-store advertising, while the great majority of competing customers 
in these areas received no such aid. The complaint charged this 
discrimination violates Sec. 2(d) of the Robinson-Patman Amend- 
ment to the Clayton Act. Examiner Lipscomb advanced these un- 
challenged facts as justification for the dismissal: Ward, which had 
net sales exceeding $100 million in 1956, publicly announced its 
sales-promotion plan to all customers alike in the trading areas affected 
when the plan was inaugurated more than two years ago. Although 
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finding the company was in error in believing this program was 
lawful, the examiner said the plan “was not so obviously illegal” 
as to negate Ward’s belief, or to show an intentional violation of law. 
Failing in an attempt to persuade counsel supporting the complaint 
the challenged plan was not illegal, the company then discontinued 
it voluntarily. In effecting such discontinuance Ward notified all 
participants that their contracts would end December 28, 1957. This 
notification, the examiner ruled, was reasonable and adequate to ac- 
complish the abandonment of the illegal practice. Noting that a 
resumption of such practice is improbable, the examiner pointed out 
that Ward’s voluntary action is tantamount to compliance in advance 
with any order to cease and desist which reasonably might be issued. 
“These findings,’ the examiner concluded, “justify the conclusion 
that this case fulfills all the conditions contemplated by the Commis- 
sion in its announced policy for the dismissal of complaints in 
proceedings involving voluntary abandonment in exceptional cir- 
cumstances...” 


F.T.C. v. Thermoid Co. (FTC Dkt. #7032, Complaint, Feb. 7. 
1958). 

The Federal Trade Commission charged Thermoid Co., Trenton, 
N. J., with discriminating among its customers in prices charged 
for the automobile replacement parts it manufactures. A Commis- 
sion complaint alleges that independent jobbers (wholesalers) are 
charged higher prices than competing jobbers who buy through 
group organizations. The complaint further charges that Thermoid’s 
private brand customers—9 oil, 3 rubber, and 2 mail order companies 
—are favored over both group buying and independent jobbers. 
The effect of these discriminations, the complaint charges, may be 
substantially to lessen competition in violation of Sec. 2(a) of the 
Robinson Patman Amendment to the Clayton Act. According to 
the complaint, Thermoid rebates part of the purchase price when 
a jobber customer resells to another wholesaler. In 1956, the refund 
rate was 15% on a fixed maximum of 80°¢ of total purchases. The 
complaint charges that group buving jobbers are granted this rebate 
on all goods which they resell while independents are not, receiving 
it only on goods sold to other jobbers. Thermoid further favors at 
least three of its group jobber customers by disregarding this fixed 
maximum percentage, and grants rebates to them on all their pur- 
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chases, the complaint says. These examples of alleged favoritism 


shown to the company’s private brand customers are cited: For 
flexible radiator hose, the rubber companies are charged 34.5% less 
than jobbers; the mail order houses, 25% less; and the oil companies, 
21% less. For fan belts, jobber customers must pay 42% more than 
the mail order houses and 36% more than the oil companies. In 
addition, the complaint charges, since 1953, for varying period: 
during each year, seven of the nine oil company private brand cus- 
tomers have received one free belt or piece of radiator hose with 
each ten purchased. For example, the complaint says, during 1956 
two of these oil companies each received better than $15,000 in 
free items. According to the complaint, Thermoid’s total sales ex- 
ceeded $40 million in 1956. In that vear its sales to the more than 
750 jobber customers bettered $6 million, and those to private brand 
customers were over $2 million. 


F.T.C. v. Sandura Co. (FTC Dkt. #7042, Complaint, Feb. 7. 
1958). 

The Federal Trade Commission charged Sandura Co., Philadel- 
phia, Pa., with illegally fixing and maintaining the resale price of 
its “Sandran” vinyl plastic floor and wall coverings and counter tops. 
A Commission complaint alleges that the company has entered into 
unlawful agreements which hinder and restrain competition, includ- 
ing price competition, between its dealers and distributors. Accord- 
ing to the complaint, Sandura markets the products nationally through 
about 50 distributors and many hundreds of dealers. Its distributors 
resell to other distributors and dealers. Its dealers, many of whom 
also install the products, sell to other dealers and to the public. Cer- 
tain of the company’s distributors are assigned closed terrjtories and, 
the complaint charges, other distributors must agree not to make 
sales within those territories. In some territories, usually in more 
populous sections, the complaint notes, only one distributor is al- 
lowed to sell. Sandura furnishes its dealers and distributors with 
resale and installation prices for the products, the complaint says. 
Both must agree not only to maintain these prices but also not to 
resell to other than those dealers who have been approved or “fran- 
chised” by Sandura, the complaint charges. To enforce its pricing 
system, the complaint continues, the company hires “shoppers” who 
visit dealers and report on selling prices. Among other methods, 
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it furnishes current lists of approved customers and collects reports 
from its salesmen, dealers, and distributors, the complaint says. Dis- 
tributors and dealers violating the agreements are cut off or have 
their franchises revoked, the complaint charges, adding that a re- 
voked franchise may not be reinstated until after a “penance” 
period and assurances given there will be no further violations. 

The complaint alleges these unlawful agreements and pol.cing 
practices have these specific effects: 


The establishment and maintenance of (1) resale prices 
beyond the exception provided by the McGuire Amendment to 
the FTC Act; (2) prices at which dealers install the products; 
and (3) selling territories wherein competition between dis- 
tributors is entirely eliminated or severely restricted. 

The use and threatened use of boycotts against distributors 
and dealers (1) who resell or install the products at prices 
other than those Sandura wishes, and (2) who resell to others 
who are not customers of or are not franchised by Sandura. 


F.T.C. v. The Amalgamated Sugar Co. (FTC Dkt. #6768, 
Consent order, Feb. 12, 1958). 

The Federal Trade Commission approved a consent order pro- 
hibiting The Amalgamated Sugar Co., Ogden, Utah, a major manu- 
facturer in the beet sugar industry, from discriminating among its 
customers in the price of sugar. The Commission granted the joint 
motion of its Bureau of Litigation and Amalgamated to modify 
their agreed-to order contained in Hearing Examiner Robert L. 
Piper’s earlier initial decision, and adopted this decision as so modi- 
fied. Originally, the order was confined to beet sugar and wou!d 
have prohibited price differentials—undercutting prices of Amal- 
gamated’s competitors—between customers in one area and customers 
in other areas. The modified order covers sugar generally and pro- 
hibits price differentials between customers, regardless of their loca- 
tion, where the lower price undercuts the price of a competitor of the 
company. It retains the provision that the company may meet, but 
must not undercut, prices charged by other sugar sellers. The FTC's 
complaint of April 8, 1957, had charged that Amalgamated’s price 
cuts to its Utah customers (ranging from 15¢ to 50¢ per cwt.) 
violated Sec. 2(a) of the Robinson-Patman Amendment to the 
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Clayton Act. It said these cuts, made in 1954, 1955, and 1956, 
would have diverted business from Amalgamated’s competitors had 
they not met them immediately. Among other things, the complaint 
charged that sugar beet growers also were injured by the price cuts 
initiated by Amalgamated, inasmuch as the prices they receive from 
the processor depend on the net return the processor receives for its 
sugar. 


F.T.C. v. Oxford Filing Supply Co., Inc. (FTC Dkt. #7052, 
Complaint, Feb. 14, 1958). 

The Federal Trade Commission charged Oxford Filing Supply 
Co., Inc., Garden City, N. Y., a leading manufacturer of filing 
systems and filing supplies, with illegally fixing and enforcing the 
resale price of its products. The company also is charged with dis- 
criminating in price among its customers. According to a Commis- 
sion complaint, Oxford’s products are divided into two classifications : 
(1) the “General Line” comprising about 1500 items generally used 
for keeping records and ‘files; and (2) the “Pendaflex” line of about 
100 items, the basic one being the Pendaflex hanging folder, the 
dominant product of its kind. Oxford sells its products nationwide 
through about 30 wholesalers and 5400 dealers, about 3800 of which 
are franchised as Pendaflex dealers. Oxford fixes both the wholesale 
and minimum retail prices for its Pendaflex line, the complaint says, 
and requires its wholesalers and dealers of this merchandise to enter 
into price-maintenance agreements. Some of these agreements al- 
legedly involve purchasers in the District of Columbia and some 
states which have not enacted laws authorizing retail price-fixing. 
These transactions do not come within the exemptions granted by the 
McGuire Act Amendment to the FTC Act, the complaint charges. 
Under these unlawful agreements, the complaint alleges, Pendaflex 
dealers and wholesalers are required to sell this line only at the prices 
or discounts fixed by Oxford. When a franchised dealer sells Penda- 
flex product below the fixed minimum retail price, the complaint con- 
tinues, it must pay Oxford the full retail price for the merchandise 
and is forbidden to defend the infraction on grounds of error. Charg- 
ing that Oxford has cancelled franchises of errant dealers, the com- 
plaint says that its salesmen are required to check for infractions and 
enforce the agreement. Wholesalers and dealers also must agree not 
to sell Pendaflex products to unfranchised dealers, and Oxford has 
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cancelled franchises for infraction of this requirement, the compiai 
alleges. These unlawful agreements have suppressed competition »-- 
tween wholesalers and retailers, the complaint charges, and preven cd 


them from selling at lower prices, in violation’ of Sec. 5 of the fi © 
Act. The complaint further charges Oxford with selling its genera! 
line to some customers at favored prices in violation of Sec. 2(a) of 


the Robinson-Patman Amendment to the Clayton Act. 


Antitrust and Monopoly Subcommittee 
United States Senate 


The steel industry was not justified in establishing recent pric: 
increases, since these increases “substantially exceeded”’ its cost in 
creases, the Senate Antitrust and Monopoly Subcommittee has con- 
cluded in a report whose major findings were made public today. 

The report—entitled “Study of Administered Prices in the Steel 
Industry” and now being printed—criticized steel industry manage- 
ment for its lack of “responsible leadership” and called on the Anti- 
trust Division of the Department of Justice and the Federal Trade 
Commission to launch a study of steel pricing in order to determine 
possible violations of the antitrust laws. 

The report presented Subcommittee views based on hearings 
held between Aug. 8 and Nov. 5, 1957, on the subject of administered 
prices in the steel industry. Witnesses included officials of U. S. 
Steel Corp., Bethlehem Steel Corporation, National Steel Corp., 
United Steelworkers of America and technical experts. The hearings 
followed steel price increases totaling $19.50 per ton set in a 12- 
month period preceding the start of the inquiry. 

Subcommittee members include Chairman Estes Kefauver (D- 
Tenn.), and Senators Thomas C. Hennings, Jr. (D-Mo.), Joseph ©. 
O’Mahoney (D-Wyo.), John A. Carroll (D-Colo.), William Langer 
(R-N. Dak.), Everett M. Dirksen (R-Ill.) and Alexander Wile’ 
(R-Wis.). The report contains the majority views of the Subcom- 
mittee and the individual views of Senators Dirksen and Wiley, sep 
arately presented. 

Calling for the extension of the Subcommittee’s administered 
price inquiry into other important industries also characterized 
the phenomenon of increasing prices accompanied by falling pr: 
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duction and employment, the report concluded that “if it is deter- 
mined that new laws are required, it is the Subcommittee’s belief 
and hope that they will be of such a nature as not to repeal or set 
aside the antitrust laws, but to make of the antitrust statutes a more 
effective instrument in dealing with present-day realities.” 

“The time might have very well arrived when the 1890 Sherman 
Act and the 1914 Federal Trade Commission Act should be strength- 
ened to meet the demands of a dynamic 1958 economy,” it said. 

The report noted that the steel industry operates on a different 
concept of competition from that which is believed to govern the 
American economy. “Notable among these differences,” it points 
out, “are the high levels of concentration in the market, the long- 
established practice of price leadership which appears to operate just 
as effectively when prices are increased as when they are reduced, 
the relative absence of newcomers, the historical use of elaborate 
pricing systems which have produced complete identity of delivered 
prices at any given point of destination, etc.” 

No matter what the change in cost or demand, since 1947 steel 
prices have moved only upward, the report maintained. “From the 
material presented in this report, it is clear that the price increase 
substantially exceeded the cost increases in 1957, and apparently, also 
in 1956. It is also reasonably clear that, at the time the 1957 price 
increase was made, there was nothing in the information then avail- 
able to suggest a forthcoming increase in demand which would 
support the higher prices. That the price increase was made and has 
been held in the face of these underlying conditions is tribute to 
the perfection with which price leadership in the steel industry 
maintains price rigidity.” 

Discussing the general problem of administered prices, the report 
stressed that in industries where administered prices are maintained, 
“prices have been raised in the face of declining demand and sub- 
stantial excess capacity . . . This pattern of rising prices and de- 
creasing production and employment is something new in this coun- 
try. It is in conflict with all competitive norms and defies explana- 
tion on theoretical grounds. It carries with it the ominous threat 
of steadily mounting prices accompanied by idle plants and rising 
unemployment.” 

An administered price is defined in the report as having two 
characteristics: it is set by administrative action, and it is maintained 
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for a period of time. The report noted, however, that administered 
prices are not necessarily illegal, nor are they undesirable per se. 
“The question at issue is the manner in which they are administered,” 
it emphasized. 

The hearings were set off by an announcement issued by the 
U. S. Steel Corp. raising steel prices an average of $6 per ton, 
effective July 1, 1957. Within a few days, price increases nearly 
identical in every instance were announced by other steel firms, pro- 
ducing “a general pattern . . . of virtually complete uniformity,” 
to the U. S. Steel increases. “The records of the Subcommittee do not 
disclose a single instance in which a major producer ended up with 
a lower price for any product than the U. S. Steel price after these 
changes,” the report stated. These identical price increases were made 
in spite of the fact that the producers freely admitted that the costs 
of operation of each of the companies were widely at variance. 

The type of competition by which the other steel companies 
moved in unison to increase their prices to the level of the U. S. 
Steel increase was referred to by Sen. O’Mahoney as “upsidedown 
competition.” 

It was noted that the July, 1957, price rise of $6-a ton was 
the third sizeable increase within a 12-month period—the first was 
in Aug., 1956, averaging $8.50 a ton, and the second between that 
period and July of the following year, averaging $5 a ton. This 
totaled $19.50 a ton in just about a year. 

“The fears expressed concerning the inflationary potential of 
recent steel price increases appears to be well-founded,’ according 
to the report. It was estimated that the direct cost to steel users of 
the July, 1957, increase alone will exceed $500 million. It was also 
estimated that the direct cost of the three price increases will be 
$1.6 billion. There has been no estimate of additional costs to 
consumers of finished products made in whole or in part of steel, 
or such indirect costs as higher prices for machinery, transportation 
services, etc., except that they will be substantial. 

In a discussion of concentration in the steel industry, the report 
said that “while there has been a decline in the position of U. S. 
Steel, concentration or capacity in the industry as a whole in terms 
of the four largest companies is about the same today as it was in 
1901 upon the formation of the corporation; recently, the trend of 
concentration appears to have been upward; concentration is notice- 
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ably higher for most of the individual steel products than for the 
industry as a whole and, by any standard, can only be regarded as 
extremely high. And, finally, in the substantial majority of the indus- 
try’s products there is still to be found the ubiquitous presence of 
U. S. Steel as the leading and dominant producer.” 

The report emphasized that the heads of U. S. Steel, Bethlehem 
and National had similar philosophies of competition at variance with 
the traditional American view of competition. When Roger Blough. 
Chairman of the Board of U. S. Steel, was asked to comment on 
uniform bids on Government contracts where prices of competitors 
matched each other to the last decimal place, he explained, “A price 
that matches another price is a competitive price.” 

When Sen. Kefauver asked whether it would not be more com- 
petitive if there were at least a slight difference in price, Mr. Blough 
replied, ““My concept is that a price that matches another price is 
a competitive price . . . In the steel industry, we know it is so.” 

The report commented that the basic conflict here was not on 
the identity of prices, but on how identity was arrived at. “Mr. 
Blough made identity of prices synonymous with competition. But 
where price uniformity is achieved through lockstep action on the part 
of producers, all following the price leader, the behavior is hardly 
of the type traditionally associated with the operation of free com- 
petitive forces.” 

Arthur B. Homer, president of Bethlehem, expressed his dis- 
agreement with the idea that simply because a firm had lower costs, 
it should pass on to the consumer the benefit of those lower costs 
in the form of lower prices, stating that if that were to happen “you 
will just end up eventually in a place where you just do not have 
anybody in the steel industry . . . you eventually get to a point where 
you have monopoly . . .” 

George M. Humphrey, chairman of the board of National, had 
still another, though similar, view. When asked by Sen. Kefauver 
whether he would try to get the same increase as another producer, 
he replied, “I would be ashamed of myself if I could not get the 
price that was justified, that conditions justified, yes, sir; that other 
people could get.” 

Sen. Kefauver summarized his position in these words: “As I 
interpret that, Mr. Humphrey, you would be ashamed of yourself 
if you did not get what the traffic would bear.” 
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Discussing the “extraordinarily high payments by management 
to itself,’ the report maintained that “unconscionably high pay- 
ments to executives act as an impetus to labor to seek higher salaries. 
. . . The linking of executive compensation to dividends or market 
values of stocks can be an unhealthy trend . . . Stock option plans 
are a method of income tax avoidance and their efficacy as incentives 
is questionable . . . Since steel price increases—with subsequent 
increases in profits and the general price level—raise stock prices, 
we are in the anomalous position of steel management tying much 
of its long-term compensation to rising steel and stock prices rather 
than to lower costs and lower price levels . . . Management has 
not exercised responsible leadership in raising steel prices and linking 
its own compensation to the very same price increases.” 

On the subject of the uniform pattern of prices of leading steel 
producers, the report noted the need for examination by antitrust 
enforcement agencies of possible violation of the Sherman Act and 
the existing orders of the Federal Trade Commission with respect 
to the important element of steel prices. Furthermore, it went on, 
“it is evident that either by legal or illegal means, the steel industry 
has continued to preserve matched delivered prices despite'the present 
f.o.b. mill pricing system, and under the present pricing formula the 
public will continue to suffer the ills of identical bids, matched 
prices and stifled competition.” 

Concerning possible monopoly power by U. S. Steel, the report 
declared that the substantially identical increase in base prices “were 
evidently the result of the power of U. S. Steel as price leader to 
mame prices for the industry. Whether illegal conduct or abuse of 
power are involved in pricing in the steel industry should be deter- 
mined and acted upon by the Antitrust Division of the Department 
of Justice and the Federal Trade Commission. If no violations of 
present law are found, and amendments are believed+to be needed, 
such recommended changes would aid Congress.” 

The report concluded that “whether or not our present antitrust 
laws are capable of coping with the phenomenon of administered 
pricing has not at this stage been determined. In fact, presently 
to render such an opinion without the benefit of expert opinions and 
testimony would, in a sense, be premature. For this reason, as 
these hearings progress, it is intended to seek the opinion and advice 
of the Assistant Attorney General in charge of the Antitrust Division 
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of the Department of Justice, the Chairman of the Federal Trade 
Commission, and legal and economic scholars. 

“The Subcommittee is seeking to ascertain whether present laws 
are sufficient to cope with the problem, or whether new laws are 
required. To answer this question, a great deal more must be 
learned about the nature and behavior of administered-price indus- 
tries. If it is determined that new laws are required, it is the Sub- 
committee’s belief and hope that they will be of such a nature as not 
to repeal or set aside the antitrust laws, but to make of the antitrust 
statutes a more effective instrument in dealing with present-day 
realities,” it said. 


Senator Dirksen’s Individual Views 


Senator Dirksen disagreed “emphatically with the position taken 
in the majority’s report that so-called administered prices are associ- 





ated with monopoly power.” He dissented “vigorously from the 
attempt of the majority to raise the completely unfounded specter of 
future economic stagnation in America as a result of an alleged 
monopoly power in large segments of industry.” 


“The majority’s report,” he continued, “is based on a theoretical, 
preconceived, biased economic and legal analysis developed by the 
Subcommittee staff. It fails to make an impartial appraisal of the 
testimony presented to the Subcommittee; and in many respects it 
would appear to offer economic superstition where simple and rea- 
sonable facts are plainly evident.” 

Senator Dirksen maintained: “The evidence presented to the 
Subcommittee at this time does not support a need to strengthen 
the antitrust laws, or to recommend the enactment of new laws to 
accomplish the desirable objectives of free competition . 

Discussing at great length 12 charges in the majority report, 
Senator Dirksen stated that “after careful analysis of the testimony 
adduced at the hearings,” he concluded in each instance that each 
charge was “erroneous and unfounded.” The charges which Senator 
Dirksen rejected are summarized by him as follows: 


‘“l. The steel industry has made unjustified price increases. 


“2. Steel price increases are injurious to the whole economy. 
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“3. Corporate profits in general and profits in the steel industry 
in particular are exorbitant. 


“4. There is no price competition in the steel industry. 
“5. Steel prices are insensitive to changes in market conditions. 


“6. The efficiency of the low cost producers is reflected in higher 
profits rather than in lower prices. 


“7. Inelasticity of demand for steel has not been proven. 


“8. Uniformity of steel prices is maintained through the price 
leadership of the largest producer. 


“9, There is too much concentration in the steel industry, and 
such concentration is increasing. 


“10. Executive compensation in the steel industry is excessive and 
contributes to inflation. 


“11. The frequency of identical price bidding on Government 
contracts suggests antitrust implications. 


“12. Present pricing practices in the steel industry are a continua- 
tion of elaborate pricing systems historically used for the 
purpose of eliminating competition.” 


In his conclusions, Senator Dirksen noted that Russia and its 
satellites have used documents produced by our own Government 
to embarrass United States representatives. 

“Many American firms,” he declared “have encountered unwar- 
ranted difficulties in their operations abroad, because the Communist 
bloc was successful in labelling large American firms as cartels and 
American monopolies, even though there is no justification for such a 
characterization. 

“Every member of the Congress has a responsibility in terms of 
our national welfare to avoid exaggeration, partisan statements and 
criticism not supported by the evidence developed in Committee 
hearings or otherwise in the preparation of Congressional reports. 
Every Congressional report may become an official Government 
document. : 

“The minority regrets that the majority has accepted the unwar- 
ranted and prejudiced assumptions of the staff in the preparation of 
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its views. It is satisfied that they have unwittingly provided propa- 
ganda which may be used to our national detriment.” 


Senator Wiley’s Individual Views 
Senator Wiley’s statement contained the following points: 


‘“(1) The jurisdiction of the Antitrust Subcommittee is to dis- 


cover violations of the antitrust laws and to determine whether those 
laws should be amended. 


(2) This Subcommittee has no jurisdiction to determine what 
the price of steel should be. 


“(3) Nor has the Subcommittee jurisdiction to say what the 
wage level in the steel industry should be. 


“(4) The evidence before the Antitrust Subcommittee does not 
disclose any conspiracy or other violation of the antitrust laws by 
the steel companies. 


“(5) Nor does the evidence in the record prove that the steel 
business is a monopoly. There are many steel companies in the 
industry and the U. S. Steel Corp. does not sell more than about 
one-third of the steel manufactured. When the antitrust suit was 
brought against the Aluminum Corp. of America, that company 
had full and absolute control of the aluminum industry. Whether 
price leadership in an industry where there are a few big concerns 
is an evil, and what can be done about it if it is, is one of those 
questions which only the combined thinking of all men of good 
will can solve. It is not in my judgment a matter for legislative 
enactment, at least at the present time. 


(6) The issue whether labor is or is not a monopoly is not 
before our Subcommittee. 


(7) Increasing production of steel would help everyone con- 
cerned, those receiving wages, those receiving profits, those buying 
products, and also the Federal Government which collects a 52% 
corporate income tax on the profits of the steel companies. Increased 
confidence can go far toward increasing purchases and increasing 
production.” 
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Senator Estes Kefauver (D.-Tenn.), Chairman of the Senate 
Antitrust and Monopoly Subcommittee, announced that hearings 
would be held in Washington, D. C., on March 5, 6, and 7, on 
problems of milk distribution in Missouri and certain areas of Kansas, 
Illinois and Kentucky. 

In calling the hearings, the Senator stated: 


“The principal concern of the Subcommittee on Antitrust and 
Monopoly is the problem of economic concentration. Last year the 
Subcommittee issued a factual report on the extent of concentration 
in American industry. Our hearings on administered prices concern 
one of the effects of concentration. In holding these hearings in 
milk distribution, we are concerned with one of ‘the causes of con- 
centration—in this instance, a pricing practice which, it is charged, 
is destroying small enterprises and lessening the future vitality of 
competition. 

“Practices which are destructive of competition can best be ex- 
amined by a study of specific examples. Later in the year the 
Subcommittee may examine other types of causes of concentration. 
In addition, through its administered price hearings, the Subcom- 
mittee will continue its inquiry into the effects of concentration. And 
the Subcommittee may be able to present new information relating 
to the extent of concentration in particular industries.” 


Other members of the Subcommittee are: Senators Thomas C. 
Hennings, Jr. (D-Mo.), Joseph C. O’Mahoney (D-Wyo.), John 
A. Carroll (D-Colo.), William Langer (R-N. Dak.), Everett M. 
Dirksen (R-Ill.) and Alexander Wiley (R-Wis.). 

In the forthcoming hearings, the Subcommittee will inquire into 
charges by a number of small dairy firms that a large dairy dis- 
tributor has attempted to destroy small competitors and gain mo- 
nopoly control over prices and distribution methods in Missouri and 
certain areas of Kansas, Illinois and Kentucky. The dairy distributor 
concerned includes two firms—Adams Dairy Co. of Blue Spring, 
Missouri, and Adams Dairy, Inc. of St. Louis, Missouri. Witnesses 
will be officials of the Adams firms and representatives of the In- 
dependent Milk Processors of Missouri, Columbia, Missouri. 
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‘At the very core of the monopoly problem in America,” Senator 
Kefauver stated, “is the increasing concentration of economic power 
and control over pricing and distribution methods. Whether our 
antitrust laws are adequate to cope with this problem at present 
is a major concern not only of this Subcommittee but of the Congress 
at large.” 

The Senator further stated that complaints received by the Sub- 
committee, as well as preliminary staff investigation, point to the 
need of close scrutiny of these milk marketing practices in the 
affected areas in order to determine whether or not these practices 
represent the development of concentration and monopoly in its 
incipiency and, if so, whether they are presently bevond the reach 
of antitrust laws. 

“With all current available information indicating that small 
business failures are increasing weekly,” Senator Kefauver said, “‘it 
is the obligation of the Congress to understand whether there is a 
connection in our economy between the poor success of a large 
number of small and medium business undertakings and the in- 
creased influence and success of highly concentrated business en- 
deavors. The Congress must determine whether this increased 
concentration is the result of traditional competition or the result 
of unfair trade-restraining practices. The hearings opening March 5 
will be an attempt to understand more clearly the possible relation- 
ship between these practices and the development and growth of 
concentration and monopoly.” 

At subsequent public hearings on the subject of concentration, 
the Subcommittee plans to hear from leaders of industry generally 
as well as other experts. 


Subcommittee on Antitrust and Monopoly 
U. S. House of Representatives 


Commissioner, National Football League Recommends 


Celler Sports Bill 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and of its Antitrust Subcommittee, 
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stated that he had received a letter from Bert Bell, Commiss:oner 
of the National Football League, endorsing the Celler sports bill, 
H. R. 10378. 

The bill, which has been recommended by the Antitrust Sub- 
committee, would permit organized professional team sports to 
undertake joint activities under the antitrust laws provided they are 
“reasonably necessary for preservation of the game as a sport. 

Mr. Celler noted that it was the view of the Commissioner of 
organized football that the words “reasonably necessary” as used 
in H. R. 10378 are fair and necessary in the public interest. 

The complete text of Mr. Bell's letter to Mr. Celler follows: 


“The National Football League 
One Bala Avenue 
Bala Cynwyd, Pa. 
February 26, 1958 


“Hon. Emanuel Celler, Chairman 
House Judiciary Committee 
House Office Building 
Washington 25, D. C. 


“Dear Mr. Chairman: 


“Thank vou for vour letter of February 13th. Your comments 
are most gratifying. 

“We are glad to respond to vour request for a statement of our 
views on H. R. 10378. 

“As we understand this bill, it would exempt from the antitrust 
laws, among other things. our plaver selection svstem, reserve clause. 
territorial rights and power of the Commissioner to protect the 
honesty of the game of professional football. However, if the exer- 
cise of any of this authority were challenged in the courts, it would 
become incumbent upon us to prove that the exercise of such au- 
thority is ‘reasonably necessary’ for the preservation of the game. 

“H. R. 10378 is an eminently fair bill and a good solution of the 
very difficult problem confronting vour Committee. We believe that 





the words ‘reasonably necessary as used in H. R. 10378 are fair 
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and necessary in the public interest. This test will not in any way 
be detrimental to the operations of organized professional football. 

“We have no doubt that we can establish in court that the exer- 
cise of the powers conferred upon professional football by this bill 
is reasonably necessary for the preservation of this sport. 

“Mr. Chairman, we want you and the members of vour Sub- 
committee to know that we are deeply grateful to you for reporting 
this bill to your full Committee. We hope you will make every eff>r: 
to have this bill reported and passed by the House at the earlie-t 
possible date. 


“Sincerely yours, 


/s/ Bert Ber 
Bert Bell, Commissioner 
National Football League”’ 


Major League Baseball Player Representatives Unanimously 
Recommend Celler Sports Bill 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Anti- 
trust Subcommittee, stated that he had received a letter from 
Mr. J. Norman Lewis, Counsel for the Player Representatives of 
the 16 Major League Baseball Clubs advising that the Represen- 
tatives had unanimously endorsed the Celler Sports Bill, H. R. 10378. 

The bill which has been recommended by the Antitrust Sub- 
committee would permit organized professional team sports to under- 
take joint activities under the antitrust laws provided they are 
“reasonably necessary” for preservation of the game as a sport. 

Mr. Celler noted that it was the view of the Player Representa- 
tives that deletion or elimination of the term “reasonably necessary” 
from the bill “could be most detrimental to the interests and welfare 
of the players.” 

This conclusion was reached after particular considerations by 
the Player Representatives of the “reasonably necessary” test. 
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The complete text of the letter to Mr. Celler follows: 


“Lewis, Mound, Durante, Bartel & Roth 
Attorneys at Law 

655 Madison Avenue 

New York, N. Y. 

February 24, 1958 


“Hon. Emanuel Celler, Chairman 
House Committee on the Judiciary 
House Office Building 
Washington, D. C. 


“Dear Sir: 


“TI think you will be pleased to know that at a regular meeting 
of the Player Representatives of the 16 Major League baseball clubs 
held in Key West, Florida, on February 8, 1958, the Representatives 
unanimously endorsed Bill HR 10378, which you introduced in 
the House of Representatives on January 30, 1958, and which was 
recommended for favorable consideration by the Antitrust Sub- 
committee. 

“In their discussion of the proposed bill, prior to voting it their 
unanimous endorsement, there was particular consideration of the 
important phrase ‘reasonably necessary, which appears in the bill. 
The discussion and resolution of the Player Representatives made 
it quite clear that they favored legalized continuation of the reserve 
clause and of franchise restrictions (covered by items (1) and (2) 
of HR 10378) provided that such continuation be modified by the 
rule of reason, as embodied in the words, ‘reasonably necessary’ in 
vour bill. 

“IT have been requested by the Plaver Representatives to call 
their resolution to the attention of your honorable self and of the 
committee of which you are Chairman, with the hope that proposed 
Bill H. R. 10378 be speedily enacted into law. It was the collective 
view of the Player Representatives that deletion or elimination of 
the term ‘reasonably necessary’ could be most detrimental to the 
interests and welfare of the players. 

“I would greatly appreciate it if you would communicate these 
views of the players to the various members of the Judiciary Com- 
mittee so that due consideration may be given thereto. 
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“TI might also add that it is my opinion that your proposed bill, 
if enacted, would be a great benefit, not only for the players, but 
for the institution of Baseball itself. I am heartily in accord with 
the players in their support of the bill, and in their opposition to 
deletion of the term, ‘reasonably necessary. It is my opinion that 
the inclusion of these words will insure, for players and owners alike, 
a fair and equitable reserve clause and franchise control. 

“With respect to the contention that extensive litigation may re- 
sult from this bill, I can only point out that all other American 
businesses are covered by the Antitrust Laws, and have been able 
to prosper mightily nevertheless; and they have not had the preferred 
treatment that Bill HR 10378 will still give to professional sports 
businesses. 

“Very truly yours, 


/s/ J. Norman Lewis” 


Imperative Need For Federal Communications Commission 


to Issue Code of Ethics, Celler Says 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and of its Antitrust Subcommittee, 
stated that the investigation and Report of the House Antitrust Sub-. 
committee last vear on Television Broadcasting revealed the urgent 
need for adoption of a Code of Ethics by the Federal Communi- 
cations Commission similar to one previously promulgated by the 
Civil Aeronautics Board. 

Mr. Celler pointed out that the Antitrust Subcommittee, in its 
Report, dated March 13, 1957, made the following findings and 
recommendation on this matter (p. 145): 


“In testimony before the committee on this NBC-Westing- 
house matter as well as in testimony and documentary evidence 
submitted on other subjects, references were made to informal 
private conferences and discussions between FCC Commissioners 
and representatives of industry, some of whom were directly 
interested in problems pending before the Commission. The evi- 
dence demonstrates that for at least the past 10 years an air 
of informality has surrounded cases pending before the Com- 
mission. This has permeated the Commission’s administrative 
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process to a point where various members of the Commission 
without reluctance have, during the past decade, repeatedly 
discussed with one or more interested parties the merits of 
pending cases—even going so far as to indicate how particular 
Commissioners would vote. 

“This practice, insofar as it relates to pending adjudications. 
is repugnant to fundamental principles of quasi-judic‘al pro- 
cedure. The committee recognizes the need for some informality 
in certain phases of the Commission’s work, but where con- 
flicting rights or claims of parties are being adjudicated, in- 
formal ex parte discussion between a Commissioner and a liti- 
gant or his representative treads dangerously close to, if it does 
not transgress, the outer limits of due process of law. 

“Accordingly, the committee believes it imperative that the 
Commission adopt without delay a code of ethics that would 
proscribe conduct of this kind by Commissioners and their 
staff and by attorneys and other representatives of industry 
alike. Such a code, like one already adopted by the Civil Aero- 
nautics Board, should make clear and definite the line sepa- 
rating permissible from nonpermissible informal contacts between 
Commission personnel and parties. It should remove any doubt 
that now may exist concerning the impropriety of private com- 
munications with members of the agency concerning adjudica- 
tory matters.” 


Since issuance of this Report, Mr. Celler said, the Antitrust 
Subcommittee has on frequent occasions urged the Federal Com- 
munications Commission to issue the Code of Ethics without delay. 
Notwithstanding, the Commission has indicated a strange reluctance 
to take the necessary action. 

Mr. Celler added that testimony before the House Legislative 
Oversight Subcommittee concerning the FCC has confirmed the 
previous conclusions of the Antitrust Subcommittee as to the air of 
informality surrounding cases pending before the Commission. 
That testimony, he stated, again demonstrates the necessity for im- 
mediate action by the Commission in respect to adoption of a Code 
of Ethics. 

Mr. Celler observed that in a related area, the Attorney General. 
on March 29, 1957, after investigation by the House Antitrust 
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Subcommittee, took prompt and effective action to promulgate a 
Code of Ethics so as to proscribe certain types of stock dealings by 
employees of the Department of Justice. 

In all the circumstances, Mr. Celler said, it has become a matter 
of paramount importance for the Commission to take action which 
would help restore public confidence in the operations and decisions 
of the Federal Communications Commission. 


Celler Committee Recommends Sports Bill 


Representative Emanuel Celler (D-N. Y.), Chairman of the 
House Committee on the Judiciary and of its Antitrust Subcommittee, 
announced that the Antitrust Subcommittee had recommended to 
the full Judiciary Committee a bill that would make the commer- 
cial aspects of the organized professional team sports of baseball, 
football, hockey and basketball subject to the antitrust laws, and 
the bill would exempt from the antitrust laws those sports activities 
reasonably necessary for preservation of the game. Today’s action 
was based on extensive hearings during the last session of Congress 
in which the Antitrust Subcommittee heard testimony from numerous 
players, team owners and the Commissioners of these professional 
sports enterprises, the Department of Justice and Federal Trade 
Commission; and members of Congress who had sponsored legislation 
affecting team sports. 

Mr. Celler emphasized that the Antitrust Subcommittee, in the 
bill it recommends, assures that professional baseball, football, hockey 
and basketball contests will be preserved as a sport. This is accom- 
plished in the provision of the recommended bill that declares certain 
reasonable restraints on trade shall not constitute a violation of the 
antitrust laws. The recommended bill provides an exemption for 
contracts, agreements and other activities by professional teams or 
groups of teams that are reasonably necessary (1) to equalize com- 
petitive playing strengths, (2) to protect rights to operate within 
specified geographic areas, and (3) to preserve public confidence 
in the honesty in sports contests. 

Mr. Celler said that the subcommittee’s bill recognizes that pro- 
fessional team sports constitute unique commercial activities and 
therefore need special consideration under the antitrust laws. In 
order for team sports to continue, certain trade restraints are needed 
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to permit equalization of playing strengths among the teams. The 
trade restraints that have developed in organized professional team 
sports are such that present judicial interpretations of the antitrust 
laws would permit no justification to be made as to their reason- 
ableness. Without such restraints, however, the stronger teams could 
become so powerful that spectator interests in sports contests would 
be lost and the entire industry accordingly placed in jeopardy. Mr. 
Celler stated that because of the unique nature of the professional 
team sports business, trade restraints that could not be tolerated in 
any other industry are justifiable if reasonable. He stated the sub- 
committee’s recommended bill makes an accommodation between 
the public interest underlying the policy of the antitrust laws with 
the public interest involved in assuring that the sports contests con- 
tinue. It permits only those restraints on trade which a court in 
the application of the antitrust laws finds to be reasonably necessary 
for continued operations of the teams. 

Mr. Celler stated the bill would permit baseball, football, basket- 
ball and hockey to continue to maintain reasonable reserve clauses, 
player drafts and farm systems. The bill also would permit the 
professional team sports to impose territorial restrictions on the teams 
and to impose such reasonable restraints on television and radio 
broadcasting as are needed to preserve these territories. Under the 
bill, Mr. Celier stated, the Commissioners for organized baseball, 
football, basketball and hockey would be authorized to take such 
action as may be needed to protect the honesty of sports contests. 
The bill would also authorize such agreements and rules among 
the teams as are reasonably necessary for continuation of the sport. 

The bill recommended by the subcommittee would eliminate the 
inconsistency in the application of the antitrust laws to professional 
team sports that has resulted from decisions of the Supreme Court. 
In the Toolson case, in 1953, the Supreme Court held that baseball 
was not subject to the provisions of the antitrust laws. By contrast, 
in 1957, in the Radovich case, the Court held not only that pro- 
fessional football is subject to the antitrust laws, but also implied 
that all other professional sports enterprises, other than baseball, 
were subject to the antitrust laws. The bill recommended by the 
Antitrust Subcommittee, Mr. Celler said, would eliminate this in- 
consistent treatment. Furthermore, Congress cannot permit the in- 
tolerable situation to continue where football is subject to the antitrust 
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laws while baseball is exempt. In the Radovich case, the Supreme 
Court strongly suggested that Congress act to dissipate this incon- 
sistency. 

The text of the bill recommended by the subcommittee is as 
follows: 


A BILL 


To limit the applicability of the antitrust laws so as to exempt 
certain aspects of designated professional team sports, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the Act of July 2, 1890, as amended (26 Stat. 209); the Act 
of October 15, 1914, as amended (38 Stat. 730); and the 
Federal Trade Commission Act, as amended (38 Stat. 717) 
shall apply to the organized professional team sports of baseball, 
football, basketball, and hockey: Provided, however, That no 
contract, agreement, course of conduct, or other activity among 
teams or groups of teams engaged in these organized professional 
team sports which is reasonably necessary to— 


(1) the equalization of competitive playing strengths; 


(2) the right to operate within specified geographic areas; 
or 


(3) the preservation of public confidence in the honesty in 
sports contests; 


shall constitute a violation of the antitrust laws. 


Nothing contained herein shall be held to affect or impair 
any right heretofore legally acquired. 


Celler Announces Hearings on AT&T Consent Decree 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and of its Antitrust Subcommittee, 
announced that the Antitrust Subcommittee will hold hearings be- 
ginning on March 25, 1958 on the antitrust consent decree entered 
into on January 24. 1956 between the Department of Justice and 














ANTITRUST NEWSLETTER 269 


the American Telephone and Telegraph Company and its subsidiary, 
the Western Electric Company. These hearings are a continuation 
of the Subcommittee’s investigation into the consent decree program 
of the Department of Justice. 

In its complaint filed on January 14, 1949, the Department of 
Justice alleged that AT&T and Western Electric had conspired to 
monopolize the manufacture, distribution and sale of telephones, 
telephone apparatus, equipment, materials and supplies. Western 
Electric, the manufacturing subsidiary, the Government alleged, 
manufactured and sold more than 90 percent of all telephone, tele- 
phone apparatus and equipment sold in the United States. 

The defendants made a general denial of the complaint’s alle- 
gations. 

At the time the complaint was filed, the Government stated that 
the principal purpose for instituting the action was to separate 
Western Electric from AT&T in order to restore competition in the 
manufacture and sale of telephone equipment. 

The decree allows the Western Electric-AT&T relationship to 
continue virtually undisturbed. It permits Western Electric to con- 
tinue to be the sole supplier for the Bell operating companies and, 
thus to be in a position to supply more than 90 percent of all tele- 
phone, telephone apparatus and equipment sold in the United States. 

In lieu of restoring competition in the manufacture and sale 
of telephone equipment in the manner sought by the complaint, 
the primary relief obtained by the decree requires the defendants 
to license all existing patents on a royalty-free basis and all future 
patents at reasonable royalty rates but only on condition that the 
applicant grants back to the defendants at reasonable royalties such 
patents covering equipment useful in furnishing common carrier 
communications services as the defendants may request. 

Among other things, Western Electric and its subsidiaries are 
confined by the decree to the manufacture of equipment of a type 
sold to the operating companies of the Bell System, except for busi- 
ness with the United States Government. This means that Western 
Electric may continue to engage in the manufacture and sale to 
anyone of equipment provided it is of the same general construction 
and performs the same general functions as an item it sells to the 
Bell Companies. It also means that Western Electric must, within 
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a period of three years, sell its interest in three non-communications 
businesses whose total gross revenues approximate $20 million a year. 

In the course of the hearings the Subcommittee will examine 
into the procedures of, and the manner in which the Department 
of Justice negotiated the decree. The Subcommittee will also seek 
to determine the effects of the decree, including its impact upon the 
defendants’ operations. 

The Subcommittee will receive testimony from officials of AT&T 
and Western Electric, representatives of the Department of Justice 
and other governmental agencies, and others. 


Book Review 
The Monopoly Problem Today* 


Before World War II the United States and Canada were the 
only countries to have among their statutes, absolute prohibitions of 
combinations in restraint of trade as a matter of public policy. Even 
the United States had sweeping exceptions, like export trade associa- 
tions and producers’ cooperatives—not to speak of big league baseball 
and boxing. 

Right after World War II we tried to extend our antitrust con- 
cepts to conquered territories like Japan and Germany, but as soon 
as these countries they reverted to ancient attitudes towards coop- 
eration and competition. These were basically, that there was nothing 
wrong in cartels and combines, per se. Any legislation at worse, 
made cartels compulsory under certain circumstances, and at best, 
prohibited specific abuses. American companies, it was felt, had a 
tremendous home market, from which foreign competition was ex- 
cluded by tariffs and other means. They could see that America 
permitted export cartels by law, so long as they stayed in the foreign 
field. Where exports were an important part of a large combines 
sales, arrangements with neighboring countries were both necessary 
and desirable, it was felt. 

After the second World War, several countries passed anti- 
monopoly statutes of various kinds but it is too early to assess their 
value. Among the “new” countries Brazil and South Africa passed 





1 Anti Trust Law—A Comparative Symposium edited by W. Friedmann Univer- 
sity of Toronto Faculty of Law—Comparative Law Series, Vol. 3. The Carswell 
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legislation which appears stringent, at least in the letter, and Canada 
improved the enforcement of laws that had been on the books since 
1888. In Europe, England, Sweden and Denmark passed laws that 
made it necessary to register all cartel agreements with a public 
authority, while publicity and moral suasion were relied on to remove 
objectionable parts from cartel agreement. 

In the underdeveloped countries trying to industrialize with 
foreign loans, trusts and cartels were not a major problem. Trade 
restriction and monopoly grants are a stock in trade in inducing 
branches of foreign trusts to locate in formerly backward lands. 
Even the high price of home manufactured commodities was lower 
than that formerly charged by grasping loca? merchants in imported 
wares. 

This excellent symposium, edited by the noted specialist on inter- 
national law, consists of learned essays by leading specialists in the 
field of antitrust law in leading countries. Most of them are lawyers 
as may be expected, but there are one or two economists on the list. 

In the case of Canada, Gordon Blair, an attorney, and two 
economists, V. W. Bladen and S. Stykolt showing the difference 
in approaches by the two crafts. The antitrust lawyer tries to apply 
the concepts of conspiracy and crime to ordinary market behavior, 
often with extremely clumsy results, while the economist attempts 
to measure the extent and degree of power and control in the market 
in question. It is a pity that Sigmund Timberg’s excellent survey of 
antitrust law in the United States was not likewise shored up by a 
second article on the same subject by an economist. While he is an 
excellent lawyer and is backed by many years’ experience in the 
Antitrust Division of the Justice Department his “do it yourself” 
efforts to summarize what he is pleased to call “economic theory” 
in the field (pp. 454-457) is less than satisfactory. 

The chapters on German are equally fascinating. Mr. Sidney 
Wilner who was a lawyer in the Decartellization Branch of Military 
Government responsible for breaking up cartels and combines, de- 
fends the work of himself and his colleagues. Two eminent German 
lawyers argue that the decartellization laws were imposed on Germany 
in violation of the principles of the Hague Convention of 1907. 
Germany was held to be a relatively small country to whom trade 
was necessary and that cartels facilitated trade. Both Mr. Wilner and 
the Germans agreed that existing deconcentrations and dissolutions 
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of the steel and chemical trusts and the giant banks had in no way 
weakened the German economic system. 

Of late, Economics Minister Ehrhardt sounds like Thurman 
Arnold of New Deal days in his opposition to cartels and his worship 
of a free competitive economy. 

Since 1945 Britain has had a Monopolies Commission, which 
has made excellent studies of various British industries and even 
tried to get some agreements modified, but of late, antitrust legislation 
appears to have lost momentum. In France, an administrative body 
to investigate cartel activities which raises prices, was created in 
1954, as part of general price control legislation. On the whole, 
France has long been tolerant of restrictive business practices. If 
they stepped too far out of line they might be nationalized, of course. 

The volume closes with a scholarly comparative analysis by the 
editor and appendices, which give the texts of three bills and treaties 
involving important aspects of the monopoly problem. 

The volume is indispensable to the lawyer specializing in the 
antitrust, or comparative law field. In universities, it should be on 
the required reading lists of courses in law schools, business schools, 
and economics Departments covering the trade regulation field. 


Puitre C. NEWMAN 


Notes 


Mergers 


Pre-Merger Notification: The FTC has asked the Senate Anti- 
trust Subcommittee to support its version of the pre-merger notifica- 
tion bill. This version would require corporations planning mergers 
involving assets of $10 million or more to notify the government, 
and would allow the government to request court injunctions to pre- 
vent the scrambling of assets until a study is made. In the event 
of an FTC order barring or controlling the merger either firm would 
be able to appeal to the courts, otherwise, the order would become 
final in 60 days. 


Merger Activities: The Federal Trade Commission reports that 
there were 226 mergers in the first quarter of 1958. This is roughly 
equal to the level of merger activity reported in the same period 
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of 1957 and 1956, the respective numbers of acquisitions in those 
years being 238 and 223. 


1958 Anti-Merger Box Score: Actions Initiated to Date by the 
Justice Department—2; by the Federal Trade Commission—4. 


Esso Expands: Standard Oil Co. (N. J.) has purchased Gaes- 
teria, Inc., of Indianapolis, Indiana. This acquisition adds 263 retail 
marketing outlets to the Standard of Jersey chain. In addition to 
these outlets which include 130 company-owned stations, 52 leased 
stations and 81 dealer outlets, Gaesteria’s assets include 39 owned 
and leased bulk plants located principally in Illinois and Indiana. 
Gaesteria will operate as a division of Oklahoma Oil Co., a Jersey 
affiliate. This acquisition represents a continuation of a recent trend 
to geographic expansion by major oil companies, with consequent 
increased penetration of each other’s markets. 


Fir Plywood: Mergers of five of the largest West Coast makers 
of fir plywood in the past few years are being investigated with 
possible FTC charges resulting from the final report. 


Bante Mergers: Dresser Industries, Inc., and National Lead Co., 
the number one and number two producers of barite, have been 
accused by FTC of increasing their dominance by the unlawful 
acquisition of competitors. 


Merger to Promote Competition Approved by Department of 
Justice: Attorney General William P. Rogers announced official 
sanction of a proposed merger of two flat glass manufacturers, the 
American Window Glass Company of Pittsburgh, Pa., and the 
Blue Ridge Glass Corporation of Kingsport, Tenn., which is con- 
trolled by a French company. After obtaining a dismissal of a 1948 
District Court judgment prohibiting any mergers in the glass field, 
Mr. Rogers stated “ . . . the judgment’s purpose would be best 
fulfilled here by permitting the creation of a new company, with a 
modern glass plant, which should result in an effective integrated 
competitor in this field. Independent jobbers and direct buyers 
should benefit from the new source of supply... .” 


Armco Steel Mergers with National Supply: Under the terms of 
the merger between Armco Steel Corp. and the National Supply 
Company—expected to become effective April 30—the surviving 
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company, Armco, would become a $880-million firm with an added 
captive market equal to about one-sixth of its present capacity. The 
deal brings together a steelmaker who doesn’t make pipe (Armco) 
and a pipemaker who doesn’t make steel (National Supply—80% 
of whose business comes from the petroleum industry). Thus, 
the merger gives to Armco an entrance into the petroleum market, 
and insures National an adequate source of supply. 

Potentially, Armco can now push itself up among the first five 
steel producers in terms of ingot tons of capacity. In terms of sales 
—on the basis of 1957 volume—and of total assets, Armco would 
immediately become the fourth largest producer, by a substantial 
margin. 

Sugar Industry Stirred by Latest Acquisition: Monopoly charges 
have been voiced against the recent transaction whereby a Pana- 
manian holding company named Chiriqui Sugar Mills Corp. ac- 
quired the Hershey properties in Cuba, which at one time supplied 
sugar for Hershey candy, from Cuban Atlantic Sugar Co. of Wil- 
mington, Delaware. 

The acquisition gives Julio Lobo, head of Chiriqui, a dominant 
position in the sugar industry. Lobo now owns 11 mills in Cuba, 
which puts him close to a first-place tie with Cuban Atlantic; con- 
trols 7 per cent of Cuba’s raw sugar production; operates the largest 
sugar refinery in Cuba; and owns facilities to produce 30 per cent 
of Cuba’s refined sugar. 


Antitrust Action Against Bethlehem-Youngstown Steel Merger 
Progresses: The Government’s suit aimed at blocking Bethlehem 
Steel’s acquisition of Youngstown Sheet and Tube Company has been 
under way with the Government already having presented thirty 
witnesses on its behalf. The defense moved to dismiss the suit after 
the Government rested its case, holding that the merger would result 
in substantially lessened competition or a trend toward monopoly. 
The defense contends that Bethlehem wants the merger so as to 
compete more effectively with United States Steel in the Midwest. 

In completing his testimony, Department of Justice economist 
Harrison F. Houghton pointed out that big integrated companies 
like Bethlehem already dominated the steel industry. As a result of 
acquisition of independents, he said, the big companies now sell 55 
per cent of the nation’s wire rope, 36 per cent of its concrete rein- 
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forcement bars, 50-60 per cent of its ingot molds and 25 per cent 
of its oil field equipment. 


Consent Decrees and Settlements 


Both the Justice Department and industry have been looking 
with increased favor at the use of consent-decrees in settling antitrust 
suits. 

The Justice Department favors this method because of the saving 
of money and manpower while industry finds that the money savings 
are substantial and the avoidance of publicity desirable. 

One difficulty, cited with increasing frequency, is that consent 
judgments reduce the chances of successful treble damage suits since 
no court evidence is available to the complainants. 

The Rudolph Wurlitzer Co. signed a consent-decree to end 
charges that it illegally restricted the sale and distribution of pike 
boxes. 

A negotiated settlement has been reached which provides that 
International Shoe Co. would be forbidden to make loans, furnish 
services, or sell shoes to retailers if a condition of the deal is that no 
other make of shoes may be sold. 

Victor R. Hansen, the Justice Department’s antitrust Chief, 
demanded that Howard Hughes, president of Hughes Tool Company, 
publicly retract statements that imply the company signed a consent 
agreement merely to avoid expense and inconvenience. If Hughes 
refuses, Hansen insists he help reopen the case by having the con- 
sent-decree vacated, so that the cartel charges on oil drilling equip- 
ment can be brought to trial. 

The B. F. Goodrich Co. and Dayton Rubber Co. signed a consent 
decree on the same day that the suit was filed. Antitrusters charged 
the companies with conspiracy to allocate world markets and restrain 
new competition in the manufacture and sale of chemical process 
sponge rubber. Under the consent decree, certain basic patents must 
be licensed to any applicants on terms as favorable as those now 
in effect. 


Department of Justice Activity 


Antitrust Scope Report: A report on the scope and impact of 
the antitrust laws is now being prepared by the Antitrust Division 










































276 THE ANTITRUST BULLETIN 


of the Department of Justice under Assistant Attorney General 
Victor R. Hansen. 

The purpose of the study is to examine the impact of past cases 
on the entire economy and on other firms in the same industry. 
Two of the central questions are whether reliance on complaints has 
resulted in inadequate enforcement and whether cases have been 
confined to too few sectors. 

Some of the ideas presented may be adopted for use by the Anti- 
trust Division in order to broaden the scope of the antitrust laws. 


Hansen Discusses Enforcement Policies: In an address delivered 
before the Institute on the Antitrust Laws, Victor R. Hansen, As- 
sistant Attorney General of the U. S. in charge of the Antitrust 
Division of the Department of Justice, covered some of the more 
important enforcement policies of the U. S. Department of Justice. 

“As a practical Matter,’ said Mr. Hansen, “the direction which 
antitrust enforcement takes is generally determined by a number of 
inter-related factors, such as the availability of funds and manpower, 
the volume and nature of complaints received, the level of business 
activity, legislative exemptions, judicial interpretation of antitrust 
questions, and the changing pattern of our industrial economy.” 

In stating the basic objectives of antitrust enforcement, Mr. 
Hansen listed the following: (1) insurance of a plentiful supply 
of goods and services in the market place, (2) achievement of a com- 
petitive market where the prices are set freely by buyer and seller 
under normal laws regulating the market, (3) making available to 
the consumer as many sources of supply as the forces of supply 
and demand will permit, and (4) to provide every consumer with 
a free choice in the selection of the dealer from whom he wishes to 
purchase his merchandise. 

With these four main objectives as a guide, enforcement has, 
in the past, followed certain basic lines. Many actions instituted 
by the Antitrust Division have been aimed at conspiracies to fix 
the selling price of commodities; at boycotts, aimed at depriving 
consumers of alternative sources of supply; at cartels or other in- 
stances of foreign trade restraints; at mergers, representative of the 
trend toward consolidation and eventual monopoly; and most re- 
cently, in an effort to protect industrial research and development, 
against violations in areas relating to restraints on industrial research, 

















ANTITRUST NEWSLETTER 


such as patent abuses, division of fields among companies. and 
monopoly in the manufacture and sale of products. 


Antitrust Suit Filed Against Columbia and Universal Pictures: 
The Justice Department has initiated a civil antitrust suit against 
these film companies alleging monopolistic practices in the TV film 
distribution field. 

The agreement under attack is between Columbia-Screen Gems 
(Columbia's TV film distributor subsidiary) and Universal whereby 
Screen Gems would handle distribution of Universal's backlog of 
600 feature pictures to TV stations. Screen Gems also distributes 
its parent company's film backlog, and since Columbia and Universal 
are competitors the arrangement, it is charged, amounts to elimina- 
tion of competition in the field. 


Justice Department to Probe Car Dealers’ Pricing Practices: 
Antitrusters are looking into complaints that auto dealers are con- 
spiring to fix new car prices by use of the so-called price pack—the 
system under which manufacturers prices are inflated and then 
“discounted” by unusually large discounts and trade-ins. 

One Birmingham Ford Dealer who recently tried to flout this 
practice by posting the manufacturer's invoice and adding on a 4 
per cent to 12 per cent margin to get his price, was forced to drop 
this plan because other dealers raised such a clamor. 

A federal grand jury will be asked to examine the activities of 
three trade groups: Ford Dealers Advertising Fund, Inc.; Greater 
Washington Chevrolet Dealers Assn. Cooperative, Inc.; and Chrysler 
Dealers Assn. FBI agents have also been probing activities on the 
West Coast. 

In the Kefauver hearings in February, Frederick J. Bell of the 
National Automobile Deaiers Assn., asked car manufacturers to restore 
a uniform national advertised delivered price. His attack on the 
price pack included this statement: “All we are advocating is some 
way of restoring public confidence in the pricing structure of the 
industry and to remove the opportunity for a handful of unscrupu- 
lous men to advertise fantastic discounts which bear no relation to 
the truth because thev are discounts from an artificially inflated 
or packed price.” 
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Fair Trade 


“Fair Trade” Gets a Boost: Massachusetts’ Supreme Judicial 
Court reaffirmed the constitutionality of the state’s “fair trade” law, 
and held that trading stamps given on fair-traded items are a vio- 
lation. The case involved the Colgate-Palmolive Co., who viewed 
the stamps as a cash discount. The court held they constitute a price 
cut. 

Virginia passed a new fair trade law which has a no non- 
signer provision. Instead, it includes in its definition of a contract 
a manufacturer’s notice to distributors of a resale price; when the 
distributor accepts such goods, he accepts the terms of the fair 
trade contract, according to the law. 


Fair Trade Receives a Blow as General Electric Leads Abandon- 
ment of Fair Trade: The announcement by the General Electric 
Company, largest producer of small household appliances, that it had 
abandoned fair trade because it has become “legally unenforceable” 
and because of the “mail order loophole” touched off an appliance 
price war in major markets with department stores and other outlets 
trying to match discount house price tags. The Sunbeam Corpora- 
tion, McGraw-Edison Inc., the Hamilton Beach Co., and the Ronson 
Corporation followed General Electric’s lead. 

Among the major companies which indicated that they would 
continue to uphold their fair trade policies were the Parker Pen Co. 
and the Lewyt Corporation. 


Antitrust Enforcement Through Private Suit 


Witnesses before the Senate Small Business Committee’s Subcom- 
mittee on Retailing, Distribution, and Fair Trade Practices Stressed 
the Urgent Need for Private Antitrust Enforcement Suits: In open- 
ing two days of public hearings, Senator Hubert H. Humphrey, 
Subcommittee Chairman, stated: “We are starting a public inquiry 
into the extent to which private enforcement of the antitrust laws 
offers a practical form of protection to small businessmen who find 
themselves victims of predatory pricing practices and other antitrust 
wrong-doing.” 

The first witness, Lee Loevinger, antitrust attorney, told the 
Subcommittee: “Private action automatically puts a host of inter- 
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ested and well-informed persons in the enforcement force. It would 
take a vast bureaucratic army of government agents to begin to 
equal the effectiveness of interested private parties in policing the 
antitrust... . It is essential . . . to threaten the violator with loss 
of his often great profits. ... The proposal to give the courts dis- 
cretion to allow single, double, or treble damages is a disingenuous 
attempt to get rid of treble damages altogether. .. . ~ 

Speaking for the National Association of Retail Grocers, Henry 
Bison, Jr., said: “... the field of retail food distribution is one 
area of our economy where better antitrust enforcement is desperately 
needed. One very good means of securing this is to pave the way 
so private suits by injured retailers can become a much more effective 
method of enforcement.” 

D. C. (Scott) Daniel, representing the National Independent 
Dairies Association, called for amending the Clayton Act so as to 
“make Section 3 of the Robinson-Patman Act an integral part of 
the Antitrust laws as provided in S. 3079.” (S. 3079 was introduced 
by Senator John Sparkman on January 23, 1958.) 

Albert A. Carretta, former Federal Trade Commissioner, said: 
“I think the businessmen are violating the laws, the Robinson- 
Patman Act, because they have to violate the Robinson-Patman 
Act to stay in business. It is a matter of self-defense. Many of them 
don’t want to do it, but they have to do it because their competitors 
are doing it.” Mr. Carretta urged more self-policing of business 
by making greater use of trade practice rules and increasing the 
scope of FTC’s enforcement activities by means of larger appropria- 
tions. 

George J. Burger, of the National Federation of Independent 
Business, said: “If small business has the power to institute civil 
action this in itself would throw the ‘fear of God’ into those sup- 
pliers who are carrying on a secret pricing program to a few of 
their customers and not to all of their customers.” 

In expressing himself as “heartily in favor” of S. 3079, Assistant 
Attorney General Victor R. Hansen stated: “Private actions do more 
than duplicate government work. They may adjudicate practices 
not expressly covered by government decrees. Or they may help 
close the breach left by necessarily incomplete government policing 
of decrees. And most important, private recoveries heighten the 
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financial impact and consequently the deterrent value of both civil 
and criminal government actions.” 

Thurman Arnold, former Assistant Attorney General, testified 
that “consent decrees are irresponsible regulation of business which 
in nine cases out of ten will put a semi-government approval upon 
a way of doing business which is actually antithetic. . . . All vou 
need to do is to say that if a consent decree is entered it is prima 
facie evidence in a suit for treble damages . . . and the whole consent 
decree would disappear.” 

Mr. Arnold also decried increasing concentration and integrat on 
in major industries. Trying to show that integration is not a must 
to a profitable organization, he pointed out that the prosperous 
Coca-Cola Company, the world’s largest buyer of sugar and bottles, 
did not own a sugar plantation or a bottle manufacturing plant. 

Jack Beaty, president of Rocky Mountain Wholesale Company, 
told the Subcommittee that approximately 74 retail grocery stores 
in the Albuquerque trade area “were forced to close their doors 
because they could not meet the unconscionable competition thrust 
upon them by Safeway Stores.” In addition to these retail fatalities, 
Mr. Beaty said that six out of eight wholesalers had to sell their 
businesses or close down. 

J. W. Parkman, Jr., president of the Dothan Ice Cream Com- 
pany, Dothan, Alabama, said that “ .. . perhaps the most dangerous 
practice facing the independent dairyman and the entire industry 
is the manufacturing and packing of their own ice cream, milk and 
milk products by large retail chains. . . . This is causing price wars 
and tremendous profit loss.” 

James W. Cassedy, of the Motor and Equipment Wholesalers 
Association, advised the Subcommittee that the members of his asso- 
ciation “believe that our present antitrust legislation, procedures, and 
enforcement policies are not adequate . . . and there is an obvious 
need of additional legislation to protect small business.” 

William D. Snow, representing the National Congress of Petro- 
leum Retailers, cited impediments to private antitrust suits, including 
the condition that plaintiffs are required to make a showing of 
public, as well as private, injury, and, in an action in equity for 
injunctive relief, must bear the costs of litigation plus attorney’s fees. 
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Robinson-Patman Act 


The Federal Trade Commission has charged Shell Oil Co. with 
using illegal practices to induce customers to handle Shel] products 
exclusively and to win new customers. 

Among these alleged practices are: “Loans of lube equipment, 
or sales of the equipment on special easy terms; doing special favors 
for the customers without charge, such as painting a station, paving 
a lot, or installing lube equipment; making special gifts, sometimes 
of cash, and sometimes of equipment or services.” 

The Federal Trade Commission has charged Admiral Corp. 
with giving discounts to some retailers but not to others, with price 
differentials running up to 16 per cent. 

The FTC has brought a wide range of charges against Ronson 
Corp. and 11 service subsidiaries involving pricing and distribution 
of lighters, accessories, and electric shavers. 

The FTC has accused March of Toys, Inc., a national organiza- 
tion of toy wholesalers, of inducing and receiving preferential d's- 
counts of 2 per cent to 5 per cent from 3 manufacturers. Each 
manufacturer was separately accused of granting the prices. 


Midwestern Natural Gas Case 


Antitrust aspects of the battle over the Midwest market for 
natural gas are being probed by a federal grand jury in Milwaukee. 
The Justice Department was asked to grant advance clearance to a 
compromise plan which would allow Midwestern Gas Transmission 
to build a line from Portland, Tennessee to Chicago and enter the 
market of Peoples Gas Light & Coke Co., a Chicago utility. Under 
the compromise Peoples Gas has agreed to drop its opposition to the 
Midwestern plan so that additional gas service can be provided in 
the Chicago area. Financing difficulties have forced Peoples to delay 
its 1958 expansion program until 1959. 

The Justice Department denied the advance clearance. George 
H. Perrine, Chairman of the Illinois Commerce Commission, said he 
saw no possible antitrust violation either in the agreement by Peop!es 
to drop its opposition to Midwestern’s plan or the agreement by 
several distributors, including Peoples, to purchase gas from Mid- 











282 THE ANTITRUST BULLETIN 


western. Mr. Perrine contends that these agreements provide evi- 
dence that there is no conspiracy to eliminate competition in Peoples’ 
market area. 


Miscellaneous 


The National Industrial Conference Board has Labeled the Small 
Grocery Store a “Vanishing Institution”: The NICB based this 
opinion on a survey of the grocery field which indicated that stores 
doing an annual volume of less than $10,000 were doomed to failure. 
The survey also showed small butchers, bakers, fruit and vegetable 
dealers to be in the same position. 


FTC Speeds Prosecutions 


Record speed in prosecuting Federal Trade Commission cases 
was reported today. 

Results of a determined effort to overcome delays in the han- 
dling of formal case work were described by FTC’s litigation chief, 
Joseph E. Sheehy, in a report to Chairman John W. Gwynne. The 
report states the Bureau of Litigation is more nearly current in its 
prosecution of cases than at any time since the Bureau was established 
in 1954. 

Trial has been completed on all FTC complaints issued prior to 
1954, the report said, and, of the 126 issued during that year, only 
two remain open for the taking of evidence. Of the 199 complaints 
issued in 1955, trial work continues in only five. Twenty-six of 
1956’s 201 complaints are still in trial. 

The report further points out that, while the case backlog was 
being reduced, the number of complaints issued by the FTC increased 
steadily from 126 in 1954 to 321 in 1957. 

Principally responsible for the speed-up, according to the report, 
are the following: 


(1) Emphasis on case work designed to protect the public 
from current violations of the law rather than extended litigation 
to determine whether a business firm violated the law in the past; 


(2) Willingness of challenged firms to enter into binding 
consent orders prohibiting objectionable practices. (In 1957, 
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of the 204 orders issued by the Commission, 156 were of the 
consent type. ) 

(3) Recruitment of young, capable attorneys. This was 
first made possible by funds voted by Congress in 1956, which 
resulted in 27 additional trial attorneys chosen solely on the 
basis of merit. About a third of FTC’s 69-man trial staff are 
these young attorneys. 


Contrasting the present status of case work with. that in 1954, 
Mr. Sheehy’s report cited these statistics: Of 526 complaints issued 
by the FTC in the three years prior to 1957, only 33 cases—slightly 
more than 6%—remain open for the reception of evidence. Only 
seven of these complaints were issued prior to 1956. 

Comparable statistics for the three-year period prior to 1954 
show that of only 320 complaints issued, 64—or 20%—were still open 
for the receipt of evidence as late as July 1, 1954. In addition, 26 
other cases dealt with complaints issued prior to 1951. 

“Thus,” said the report, “we have now completely eliminated the 
open records in cases more than three years old and have reduced 
the number of those of that age by more than half during a period 
when our case load increased by more than 60 percent.” 

Mr. Sheehy’s report points out that the case work has not been 
limited to proceedings involving well-established legal precedents 
but has sought judicial clarification of major unsettled issues of law. 

He also noted that, thanks to the aid of the young lawyers, 
experienced staffers have been able individually to carry a case load 
of up to 10 complex antimonopoly cases. 

In an explanation separate from the report, Mr. Sheehy pointed 
out that the trial staff's completion of presenting evidence in a case 
does not mean the case has been decided, although in all but a very 
few of the older cases this is the fact. 


Sherman R. Hill Named Chief of 


FTC's Bureau of Investigation 


Appointment of Sherman R. Hill as Director of the Federal 
Trade Commission’s Bureau of Investigation was announced March 
4, 1958 by FTC Chairman John W. Gwynne. The appointment was 
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confirmed unanimously by the five-man Commission. Mr. Hill suc- 
ceeds Harry A. Babcock who was elevated to Executive Director 
of the FTC. 


Harry A. Babcock Named 
FTC's Executive Director 


Appointment of Harry A. Babcock as Executive Director of the 
Federal Trade Commission was announced February 25, 1958 by 
Chairman John W. Gwynne and confirmed by the five-man Commis- 
sion. Mr. Babcock, veteran of more than 36 years of service with 
the FIC and Director of its vital Bureau of Investigation since 
July 1, 1954, succeeds Alex Akerman, Jr., who resigned to enter 
private law practice on Feb. 14. 

The United States Senate has confirmed the nomination of 
Lawrence Edward Walsh, of New York, as Deputy Attorney General 
of the United States. 


Books 


Cochran, Thomas C. The American Business System: A Historical 
Perspective, 1900-1955, Cambridge, Mass.: Harvard University 
Press, 1957, pp. V, 227. ($4.75) 


Gregory, Paul M. The Baseball Player: An Economic Study. Public 
Affairs Press, Washington, D. C., pp. III, 213. ($3.75) 


Heflebower, Richard B. and Stocking, George W., Readings in Indus- 
trial Organization and Public Policy. Mlinois: Richard D. Irwin, 
1958, 500 pp. 


Williams, E. W., Jr. The Regulation of Rail-Motor Rate Competi- 
tion. New York: Harper, 1957, 247 pp. ($4.50) 


Zimmermann, E. W. Conservation in the Production of Petroleum- 
a Study in Industrial Control. American Petroleum Institute, 
Petroleum Monograph series, Vol. 2. New Haven: Yale Uni- 
versity. London: Oxford University, 1957, 417 pp. ($6.00) 


Congress and the Monopoly Problem Fifty-Six Years of Antitrust 
Development, 1900-1956. History of Congressional Action in the 
Antitrust Field Since 1900. 85th Congress, Ist Session. House 
Document No. 240. Washington: Supt. Docs. 1957. 
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Administered Prices. Hearings Before the Subcommittee on Antitrust 
and Monopoly of the Senate Committee on the Judiciary, 85th 
Congress, Ist Session. Washington: Supt. Docs. 1957. Vol. I. 


National Security and Foreign Policy in the Application of American 
Antitrust Laws to Commerce with Foreign Nations. A prelim- 
inary report by the Special Committee on Antitrust Laws and 
Foreign Trade. New York: Assoc. of the Bar of the City of New 
York, 1957, p. 29. 


Dirlam, Joel B. and Stelzer, Irwin M. The Du Pont—General 
Motors Decision: In the Antitrust Grain, Columbia Law Review. 
58:24. January 1958. 


Greenhut, M. L. Free Entry and the Trade Mark-Trade Name 
Protection, Southern Economic Journal, October 1957, pp. 12. 


Holton, R. H. Price Discrimination at Retail: the Supermarket Case, 
Journal Industrial Economics, October 1957, pp. 20. 


Manne, Henry G. The Perplexing Du Pont Case: Additional Con- 
fusion in the Law of Mergers, University of Pennsylvania Law 
Review. 106:385. January 1958. : 


Petit, T. A. The Value of Competition: A study of the American 
Softwood Plywood Industry, Journal Industrial Economics, Oc- 
tober 1957, p. 14. 


Stelzer, Irwin M. Is Big Business Too Big? Challenge, March 1958, 
Vol. 6, No. 6. 


Stocking, George W. The Du Pont-General Motors Case and the 
Sherman Act, Virginia Law Review. 44:1. January 1958. 


Yamamoto, H. On the Regulating Policy of Japan Against the 
Shipping Conference—Especially in Relation to the Refusal of 
the Entry to New Comers, Kobe Economic and Business Review, 


1957, p. 18. 
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LEGISLATION 


Resolutions 


S. Res. 209, authorized the expenditure of $90,000 by the Select 
Committee on Small Business for its studies from February 1, 1958 
to January 31, 1959. 


S. Res. 231, authorized the expenditure of $365,000 by the 
Senate Subcommittee on Antitrust and Monopoly of the Committee 
on the Judiciary for its studies from February 1, 1958 to January 31, 
1959. 


Bills Introduced 


H. R. 10527, permits manufacturers or wholesalers of identified 
merchandise to maintain resale prices for their merchandise. This 
bill, which would amend Section 5(a) of the Federal Trade Com- 
mission Act, provides, in part, that it shall be lawful for a proprietor, 
defined as one who identifies merchandise manufactured or dis- 
tributed by him by the use of his trade mark or trade name, to 
establish and control stipulated or minimum resale prices of his 
merchandise in commerce by notice to his distributors. 


Other Court Decisions 


Quality Oil Company, Inc. v. E. I. du Pont de Nemours & Co. 

Inc. (Kansas Sup. Ct., filed, March 8, 1958). 

The Supreme Court of Kansas ruled that the non-signer provision 
of the Kansas Fair Trade Act is unconstitutional. The Court rea- 
soned that the power to fix rates or prices for the sale of services or 
commodities binding on all parties, whether or not they consent, 
is a legislative power which may not be delegated to a governmental 
agency, official, or board, or to a private organization or person. 


Atchison, Topeka and Santa Fe Railway Co., et al. v. Aircoach 
Transport Association, Inc., et al. (C. A. D. C. Cir., decided 
February 25, 1958). 

In an air carrier’s private antitrust action, an injunction restrain- 

ing railroads from making concerted special rate quotations to mili- 
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tary establishments is dissolved on the ground that the Interstate 
Commerce Commission should have been given the opportunity to 
decide initially whether the railroads could be relieved from the op- 
eration of the antitrust laws under the Interstate Commerce Act. 


Seafarers Sea Chest Corporation v. The American Tobacco Com- 
pany, Marine Tobacco Co., Inc., et al. (D. C. S. D. N. Y. filed, 
Jan. 31, 1958). 

In a private antitrust action charging that the defendants con- 
spired to control the resale of slop chest sea stores, the defense that 
the plaintiff conspired to restrain and monopolize the sale of such 
stores is stricken. It is no defense to a private antitrust action that 
the plaintiff itself is a violator of the antitrust laws. 


E. V. Prentice Machinery Co., et al. v. Associated Plywood Mills, 

Inc. (C. A. 9th Cir., filed Jan. 28, 1958). 

Although a company admitted violating the antitrust laws by 
sending out letters asserting that a competitor’s machines infringed 
the patents on its machines, a judgment for the company, in a treble 
damage action brought by the competitor, on the ground that the 
competitor did not establish that it was damaged was affirmed. 
While the competitor suffered poor business after the letters were 
sent, such business did not result from the circulation of the letters 
but was caused by other factors. 


Johnson & Johnson, Inc. v. G. EB. M. Sundries Company, Inc. (Cir. 
Ct., Ist Jud. Cir., Terr. of Hawaii, filed, Oct. 18, 1957). 
According to a Hawaiian trial court, the Hawaii Fair Trade 

Act is invalid. The court ruled that the Act is inconsistent with Sec- 

tion 3 of the Sherman Act. The Court further held that neither the 

Miller-Tydings Act nor the McGuire Act amended Section 3 of the 

Sherman Act. It is to be noted that a Federal District Court has 

also held the Hawaii Fair Trade Act to be invalid on the same 

grounds. 
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Affiliated Music Enterprises, Inc. v. Sesac, Inc. (D. C. S. D. N. Y., 

filed, Jan. 30, 1958). 

In a treble damage action, the complaint charged that a com- 
pany, engaged in the business of acquiring and licensing the per- 
formance rights to musical compositions, restrained trade in Gospel 
music by pooling copyrights and revenues was dismissed on the 
ground that the court would sanction the violation of the antitrust 
laws if it permitted the plaintiff to recover. According to the court, 
the “plaintiff's theory in a frank confession that but for defendant’s 
alleged stranglehold on the gospel music market, it believes that 
it would have succeeded in supplanting defendant as a monopolist.” 


Miller Motors, Inc. v. Ford Motor Company (C. A. 4th Cir., Jan. 

20, 1958). 

The court held that an automobile manufacturer did not engage 
in a conspiracy to restrain trade in the sale and advertising of auto- 
mobiles by participating in the advertising programs of dealer 
organizations. The evidence did not establish a conspiracy or a re- 
straint of commerce in automobiles or advertising. An automobile 
dealer failed to show either a public or private injury resulting from 
the advertising plan, and also the dealer failed to establish that it 
suffered compensable damages as a result of the manufacturer’s 
policies as to the sales of parts and accessories. 


Consolidated Packaging Machinery Corporation v. Richard J. Kelly 

(C. A. 7th Cir., Feb. 7, 1958). 

It was held that a patent licensing agreement under which the 
licensor prescribed the prices at which the licensee might sell cotton 
stuffing machines made under its patent and patents not owned by 
it was correctly held illegal. In addition, an action by the licensor 
charging a company with inducing the breach of the patent licensing 
agreement was properly barred because of the illegality of the licensing 
agreement. 
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Chapter One—A LEGAL ANALYSIS OF SHERMAN ACT INDICTMENTS 


I Possible Pleas to Sherman Act Iadict- 
ments 


A. The Effect of Guilty Pleas, Re 
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(a) fines 
(b) other direct consequences of 
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2) Individuals 
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(c) imprisonment 
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titrust cases 


C. Nolo Contendere Pleas 


1) The Scope of a Nolo Plea 

(a) nolo pleas and the protection 
of §5(a) 

(b) guilty pleas and the protection 
of §5(a) 

(c) guilty pleas as admissions 
against interest in subsequent 
treble damage actions 

(d) nolo pleas and the entry of a 
finding of guilt 

(¢) references to prior nolo pleas 
by treble damage claimants 


D. Nolo Pleas, the Department of Jus 
tice’s Position 


1) The Brownell Policy 
(a) its effect on antitrust cases 
(b) its gradual abandonment 
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1) The significance of a pending civil 
suit 
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2) US. w. Retail Liquor Dealers Assn. 
of Chattanooga 

3) US. v. Safeway Stores, Inc 
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6) US. v. Philadelphia Asin. of Linen 


Supplrers 
7) US. ©. Gasoline Retailers Asin, 
Inc 


8) US. v. Irving Bitz 
9) US. wv. National Dairy Products 
Corp. 
10) The Philadelphia Electrical Caves 
(a) Oil Circuit Breakers 
(b) Distribution Transformers 
(c) Power Switchgear 
(d) Power Switching Equipment 
(¢) Power Transformers 
(f) Industrial Control Equipment 
(g) Turbine Generator Units 
(h) Steam Surface Condensers and 
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12) US. ». Greater N.Y. Roll Bakers 
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13) U.S. «. Ward Baking Co 
14) US. ». J. L. Hammet Co. 
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